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ENVIRONMENTAL AND LAND
Use Law

by Ralph A. DeMeo and Lynn S. Scruggs

All Appropriate Inquiries in
Commercial Real Estate Due Diligence:
What Inquiring Minds Need To Know

n November 1, 2006,

the U.S. Environmental

Protection Agency (EPA)

adopted an “All Appropri-
ate Inquiries” (AAI) rule. The AAI
rule, found at 40 C.F.R. Part 312,
70 Fed. Reg. at 66,070 (November
1, 2005), codifies new requirements
for conducting environmental due
diligence inquiries in all transactions
involving commercial real estate.
The AAI rule establishes good com-
mercial and customary practices for
environmental site assessments of
commercial real estate within the
scope of the Comprehensive Envi-
ronmental Response, Compensation,
and Liability Act, 42 U.S.C. §§9601 et
seq. (CERCLA). Sellers or buyers of
commercial property must comply
with these new requirements or risk
losing innocent purchaser and other
defenses. This article will explain
the purpose and history of AAI, the
legal liability context for buyers and
sellers of commercial real estate, and
the key provisions of AAI

Purpose of AAI

Liability and cost are the two
mainstays of conducting environ-
mental due diligence under CER-
CLA and Florida law. This process
was introduced at the federal level
with the enactment of CERCLA in
December 1980, where the threat of
liability and costs of cleanup brought
new concerns for real estate transac-
tions. The effect of CERCLA imposed
liability on those properties which
had suffered a release or threatened
release of hazardous substances. In
October 1986, the Superfund Amend-
ments and Reauthorization Act

(SARA), Pub. L. No. 99-499 (1986),
amended CERCLA by establishing
an innocent landowner defense to
liability. However, SARA did not
establish eligibility requirements for
the defense. As a result, in January
2002, the Small Business Liability
Relief & Revitalization Act, Pub. L.
No. 107-118 (2002) (known as the
Brownfields Amendments), clarified
requirements of the innocent land-
owner defense and added two more
defenses, discussed below. In order to
be eligible for these defenses, a buyer
or seller must have performed “all
appropriate inquiries” into previous
ownership, uses, and environmental
conditions.! The phrase “all appropri-
ate inquiries” has become the EPA’s
version of conducting environmental
due diligence, the process of assess-
ing conditions within a property for
the presence or threatened presence
of contamination.

History of AAI

The high costs associated with
cleaning up contaminated properties
motivated Congress to establish a
superfund that would attempt to
deal with some of the costs incurred
by prospective purchasers. The
enactment of CERCLA set up this
superfund to allay the costs, but also
imposed liability on owners and op-
erators of the contaminated proper-
ties. Owners and operators are held
strictly liable for the incurrence costs
regardless of who caused the actual
contamination. The enactment of
SARA established the innocent land-
owner defense to avoid liability for
acquiring contaminated property. Yet
again, in January 2002, the Brown-
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fields Amendments added two addi-
tional defenses to CERCLA liability:
bona fide prospective purchaser and
contiguous property owner. All three
defenses required those seeking
protection from liability to conduct
“all appropriate inquiries.” The ef-
fect of these new defenses begged
the question: what exactly were “all
appropriate inquiries”? The SARA
amendments touched upon this
concept in their innocent landowner
defense, but it remained a mystery
to many. In response, Congress
directed the EPA to promulgate a
set of standards delineating what is
necessary to perform all appropriate
inquires, and in the meantime set up
interim standards to assist parties
involved in real estate transactions.
In November 2005, the EPA pub-
lished the “Standards and Practices
for All Appropriate Inquiries” which
became effective on November 1,
2006. Additionally, the American
Society for Testing and Materials
(ASTM), a private standard-setting
organization, established standards
that comply with these federal re-
quirements and assist buyers and
sellers in conducting successful all
appropriate inquiries. The ASTM
also created a new standard, E1527-
2005, to comply with the new EPA
AAT rule.

Defenses to CERCLA Liability
To claim a defense to CERCLA
liability, a buyer or seller must
demonstrate they had no reason to
know that a hazardous substance
was present on the property by con-
ducting all appropriate inquiries into
the previous ownership and uses on



or before the date of acquiring the
property. It is important to note that
the EPA’s new AAI rule is just one
of the many steps required for pro-
tection from liability. Additionally,
to be afforded liability protection,
one must perform other continuing
obligations, such as providing access
and information to the contaminated
property. Moreover, the new EPA AAT
rule relates to the federal standard
only, and does not apply expressly to
state and local standards, which are
discussed below.

To claim an innocent landowner
defense, the buyer or seller must
establish by a preponderance of evi-
dence that the release or threatened
release was caused by an indepen-
dent third party and that they did
not know or have reason to know
of the contamination or threatened
contamination. Also, they must show
they exercised due care with respect
to identifying any conditions related
to hazardous substances and with
respect to foreseeable acts or omis-
sions of the third party.?

To claim a bona fide purchaser
defense, purchasers must have pur-
chased the property after January
11, 2002 (the date of the Brownfields
Amendments), and show they are
not liable or associated with any
party potentially liable. A bona fide
prospective purchaser may have
knowledge of the contamination and
continue to purchase the property,
but only after conducting all appro-
priate inquiries and performing the
other continuing obligations.?

A contiguous property is a prop-
erty situated near the contaminated
property that may be contaminated
as a result of the activities on the
contaminated property. To claim this
defense, the owner or buyer must
show they did not cause, contribute,
or consent to any release and also
that they did not know or did not
have reason to know of contamina-
tion at the time they acquired the
property after conducting all appro-
priate inquiries.*

In addition to conducting all ap-
propriate inquiries into previous
ownership and uses, a party seek-
ing a defense to liability must also
perform other continuing obliga-

tions. This includes complying with
any land use restrictions, taking
reasonable steps with regard to
hazardous substances, not impeding
institutional controls, and providing
assistance, cooperation, and access to
the EPA.S

Defenses to Florida
Law Liability

In Florida, discharges or releases
of pollutants from facilities are
heavily regulated. Liability is im-
posed generally under the Pollutant
Discharge Prevention and Control
Act and the Florida Air and Water
Pollution Control Act, F.S. Chs. 376
and 403. Specifically, F.S. §376.302
provides that “it shall be prohibited
for any reason: to discharge pollut-
ants or hazardous substances into or
upon the surface or ground waters of
the state or lands....” In addition, F.S.
§403.161(1) provides that “it shall be
prohibited for any person: to cause
pollution ... 8o as to harm or injure
human health or welfare, animal,
plant, or aquatic life or property.”

The Florida Department of Envi-
ronmental Protection is authorized
to file a civil suit against any person
who caused a discharge of pollutants
or hazardous substances, or who
owned or operated a facility at which
the discharge occurred.® Individuals
who have suffered damages result-
ing from a discharge or condition of
pollution are also covered by these
statutes.” In Aramark Uniform and
Career Apparel v. Easton, 894 So. 2d
20 (Fla. 2004), the Florida Supreme
Court held that F.S. §376.313(3)
creates a private cause of action
imposing strict liability for dam-
ages against an adjoining landowner
without proof that the defendant
actually caused the pollution. In ad-
dition, the court held the defendant
is limited to the statutory defenses
found in F.S. §376.308(1)(c).®

It should be noted that the environ-
mental due diligence requirements
discussed in this article under federal
and Florida law apply to purchase
and sale of commercial property only
and not to residential property. It
also should be noted that in Florida,
caveat emptor applies in the sale
of commercial property only.®
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The statutory defenses available
under F.S. §376.308(2) include an
act of war, an act of government, an
act of God, or an act or omission of a
third party. To claim a defense based
on an act or omission of a third party,
the statute requires that defendant
exercised due care with respect to
the contamination and took the
appropriate precautions against
the third party’s acts or omissions.
Additionally, Florida Statutes pro-
vide a functional equivalent to the
EPA’s all appropriate inquiries. In
cases of petroleum products or dry
cleaning solvents, the defendant
must establish that the prior owner
or other third party caused the con-
tamination. Furthermore, under F.S.
§376.308(1)(c), if the owner acquired
the property after July 1, 1992, the
defendant must have conducted “all
appropriate inquiry into the previous
ownership and use of the property.”
Florida’s all appropriate inquiry
gstandards in F.S. §376.308(1)(¢) in-
clude visual inspections, defendant’s
specialized knowledge, relationship
of purchase price to value, commonly
known information, and the degree
of obviousness of contamination. In
light of Florida’s all appropriate in-
quiry scheme, taking into account its
acceptance of the ASTM standards,
it seems likely that compliance
with EPA’s AAI would also extend
to compliance with Florida’s AAI
requirements.'®

Key Provisions of the AAI Rule

The purpose of the AAI rule is
expressed in its “objectives and fac-
tors.” Environmental professionals,
sellers, and buyers should always
keep an eye on these in conducting
all appropriate inquiries under the
rule.

Prior to the new AAI rule, it was
not clear who qualified as an “envi-
ronmental professional.” Now, there
are specific standards to be met in
order to qualify, with an emphasis
on experience. One with 10 or more
years of full-time relevant experience
may qualify as an environmental
professional without having a col-
lege degree. Those who have a sci-
ence or engineering degree coupled
with five or more years of full-time



relevant experience also qualify as
an environmental professional. The
requirement of experience lessens to
three or more years with a profes-
sional engineering or professional
geologist license. A qualifying envi-
ronmental professional may also be
licensed or certified by the federal or
state government and have three or
more years of relevant full-time work
experience. All types of qualifying
professionals must remain current
in their field, and their experience
should consist of participation in
environmental site assessments.

Regarding documentation of re-
sults, while there are no require-
ments as to length or format or
even submission to the EPA, the
new rule requires a written report
documenting the results of all ap-
propriate inquiries. The party seek-
ing liability protection should use
this opportunity to document the
required evidence to qualify for the
protection. Additionally, the new rule
requires two signed declarations
by the environmental professional.
The first declaration should attest
that the environmental professional
meets the qualifications, but there
is no explicit requirement of proof.
The second declaration states that
the standards and requirements of
all appropriate inquiries have been
carried out successfully.

The new rule requires the envi-
ronmental professional or someone
under his or her supervision to con-
duct “interviews” of past and pres-
ent owners, occupants, operators,
facility managers, and even nearby
owners and operators in cases of
abandonment. Whether all of these
interviews are necessary is left to
the environmental professional’s
discretion. However, interviews
must be conducted in full accordance
with the objectives and factors of
all appropriate inquiries. It should
always be kept in mind that the fun-
damental purpose of conducting all
appropriate inquiries is to identify
conditions that would lead one to
believe a release has or will occur.
The new rule does not specify which
questions should be asked during
the interview, but the environmental
professional should have those goals

in mind."

The new rule requires “on-site
visual inspections” of the subject
property, including the facilities and
places where hazardous substances
may have been used, stored, or han-
dled. There are certain foreseeable
instances where an on-site visual in-
spection may be impractical, such as
where the current owner will not al-
low the inspection or it is physically

impossible to inspect certain areas.
However, in these limited cases, the
environmental professional must
document these situations. Also, it
is important to note that mere re-
fusal to allow access by the current
owner should not be accepted until
a good faith effort has been made
to inspect the property. One could
imagine inquiring repeated times
or possibly taking aerial photos and
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even standing at the property line to
inspect. Additionally, the new rule
recognizes that most of these limited
gituations involve a local government
attempting to cleanup an abandoned
property and gives certain flexibility
to those situations for the benefit of
the community.

The inclusion of “specialized knowl-
edge” on behalf of the defendant
originates from the 1986 SARA
amendments. Since CERCLA imposes
liability, the party claiming a defense
to liability is known as the “defen-
dant.” In the course of conducting all
appropriate inquiries, which in es-
sence is to identify any conditions that
may evidence a release or threatened
release of a hazardous substance, the
defendant is required to include any
specialized knowledge he or she may
possess. In determining whether all
appropriate inquiries have been suc-
cessfully completed, courts use their
discretion to take into account any
gpecialized knowledge the defendant
had. For instance, a bona fide pro-
spective purchaser would be unable
to claim he or she had no reason to
know the property was contaminated
if he or she possessed knowledge of
the prior owners’ business activities.
While the defendant is not required
to share his or her knowledge with
the environmental professional, the
written report prepared by the profes-
sional must treat that as a data gap
and inquire whether the choice not to
share is indicative of an environmen-
tal condition leading to contamina-
tion.

When the property is not contami-
nated, the new rule still requires that
a “comparison between the purchase
price of the property and the fair mar-
ket value” of the property be made.
This requirement was first introduced
in the 1986 SARA amendments, and
the new rule is merely a continua-
tion of the old rule. This relationship
may be ascertained by the defendant
(prospective landowner) or the envi-
ronmental professional, despite public
concern that environmental profes-
sionals lack adequate knowledge to
make a judgment of value. However,
if this concern exists, the prospective
landowner may hire a third party to
evaluate the relationship between

A search of any
“environmental
cleanup liens”

is important
in identifying
possible releases
of hazardous
substances for
obvious reasons.

price and value, although an appraisal
is not required. In evaluating this
relationship, one should take into
account any discrepancies between
the price and value and ask whether
this may be evidence of a potential
environmental condition of contami-
nation.!?

The requirement to include any
“commonly known information” is
another holdover from the 1986 SARA
amendments. In establishing defense
to liability, the prospective landowner
should take into account any informa-
tion that is commonly known. This
includes a variety of sources such as
newspapers, community organiza-
tions, Web sites, and local government
officials. As one can imagine, much of
this information may have already
been collected at some point during

“the all appropriate inquiries process.

Again, the prospective landowner
and the environmental professional
must always consider the objectives
of conducting all appropriate inqui-
ries: to identify conditions indicative
of a release or threatened release of
hazardous substances. Neighboring
owners may have information that
cannot be found on public record and
those conducting all appropriate in-
quiries must take these possibilities
into account.

A review of “historical sources” is
necessary to identify past uses and
occupancy that may give rise to po-
tential contamination. The new rule
requires the search to be conducted
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far enough into the past to reasonably
evaluate the possibility of contamina-
tion, and may need to go back to the
first use of the property or when the
first structures were placed there. It
is the environmental professional’s
discretion as to how far back the re-
view should be. While there is no set
number of documents required, again,
the idea is to meet the objectives and
factors required in conducting all
appropriate inquiries. A search of
historical sources may include chain
of title documents, aerial photographs,
building department records, land use
records, or fire insurance maps.

A search of any “environmental
cleanup liens” is important in identi-
fying possible releases of hazardous
substances for obvious reasons. A
lien for an environmental cleanup is
placed when incurrence costs have
resulted from an environmental con-
dition. These conditions are likely to
identify past and future contamina-
tion. The search may be conducted
by either the prospective landowner
or the environmental professional,
although the landowner may prefer
to conduct the search in efforts to
reduce costs. Liens can typically be
found on chain of title documents and
are rather easy to identify. Be aware
though, the EPA may issue a lien on
the property after all appropriate
inquiries have been completed if they
are in the process of cleaning up a
property.?

A review of “federal, state, local and
tribal records” with emphasis on “en-
gineering and institutional controls”
is also required. The scope of this
inquiry is limited only to the subject
property and not to nearby properties,
although reviewing those in addition
may be helpful. Institutional controls
may include any legal limitations or
land use restrictions imposed upon
the property that attempt to protect
the public. Engineering controls work
to eliminate possible exposure to
hazards that may include a physical
barrier. Identifying any engineering
or institutional controls is valuable
for the prospective landowner, as they
will be required to cooperate with
those controls after acquiring the
subject property. This requirement
is part of the continuing obligations



imposed upon those who claim a de-
fense to liability, and is separate from
conducting all appropriate inquiries.
In addition to identifying controls on
the property, there are other sources
which should be reviewed including
records of landfill locations, disposal
units, storage tanks, hazardous waste
handlers, other cleanup sites, and
spills.

Once all the information has been
gathered, the prospective landowner
and environmental professional
should look at the totality of circum-
stances to identify whether “any obvi-
ous” contamination has occurred or will
occur. Additionally, the environmental
professional should determine whether
the data and information collected
renders necessary additional inquiry
into the possibilities of contamination.
Although taking samples of the land
is not required at this stage, it may be
helpful in completing this step success-
fully. Any efforts to identify harmful
conditions should be taken.

The new rule requires extensive
documentation of “data gaps,” espe-
cially since the prospective landowner
is not required to share information
they ascertain with the environmen-
tal professional. In those cases, the
environmental professional should
treat the lack of information as a data
gap and consider whether additional
investigation is appropriate. Addition-
ally, the sources used in gathering
information should be documented.!

While the statutory language of
CERCLA does not provide hard cri-
teria as to “when” one should conduct
all appropriate inquiries, the new rule
says it should be within one year prior
to acquiring title to the property. The
new rule permits use of prior “all ap-
propriate inquiries”; however, if they
were performed more than a year
prior, the study must be completely
updated. Also, the rule allows prior
studies that were conducted in compli-
ance with past standards, including
the standards from the ASTM.* For
instance, studies on property pur-
chased on or after May 31, 1997, may
have been conducted in compliance
with the ASTM E1527-97 standard
or the ASTM E1527-2000 standard.
For studies on property purchased
before May 31, 1997, compliance with

CERCLA will be accepted. However,
the prior studies must be updated
using the standards and practices set
forth in the new rule. Furthermore,
the following parts of all appropriate
inquiries must be conducted within
180 days of acquiring title to the
property: interviews, environmental
cleanup lien searches, reviews of
federal, tribal, state and local gov-
ernment records, visual inspections,
and the environmental professional’s
declaration.!®

Finally, it should be noted that the
ASTM is a not-for-profit organization
that publishes the standards required
to be in compliance with CERCLA and
the other statutory provisions amend-
ing CERCLA. ASTM is made up of
committees, such as Committee E-50
on Environmental Assessment, which
in turn is composed of environmental
engineers, real estate and insurance
professionals, and government rep-
resentatives. ASTM has updated its
standards for a Phase I environmental
site assessment. The new standard,
ASTM E1527-2005 has been updated
to reflect EPA's new all appropriate
inquiries rule.'”

Conclusion ,

The new EPA AAI rule and the new
ASTM standard for conducting environ-
mental site assessments of commercial
real estate are important new tools in
the process of evaluating impacts to
commercial real property associated
with environmental conditions and the
allocation of responsibility and liability
related thereto. It is important for buy-
ers and sellers of such properties, as
well ag attorneys and environmental
professionals, to be familiar with these
new rules. Should such persons fail to
comport with these requirements, the
protections of federal and state law
otherwise available to them will be
lost. In addition, as a practical matter,a
purchaser of contaminated property in
particular will not know what he or she
is buying, and this lack of knowledge
could diminish significantly the value
of such property and frustrate his or her
plans. In this regard, inquiring minds
need to know the new all appropriate
inquiry standards or beware of the
consequences. In this case, what you
do not know can hurt you! Q
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