


executive officer had adopted a multistate
regional general plan and ordinances which
destroyed the value of their property,
thereby taking their property without due
process and without just compensation is
violation of the fifth and 14th amendments.
Citing the “liberal construction” to be
given §1983, the Court held that the land-
owners properly stated a claim for relief.

Successful §1983 claims have been stated
against local governments in a variety of
other contexts, including rezoning and
denial of rezoning,2? denial of building
permits,2! revocation of valid permits,2
excessive sewer assessments,?? discrimina-
tory water districting? and denial of sub-
division plat applications.?s

Remedies

Section 1983 provides that the defendant
“shall be liable to the party injured in an
action at law, suit in equity, or other proper
proceeding for redress.” A companion
statute, 42 U.S.C. §1988, provides that
federal courts shall “furnish suitable
remedies” for violations of §1983. These
statutes have been interpreted to mean that

“the rule of damages . . . is a federal rule
responsive to the need whenever a federal
[ o

right is impaired.”$ Furthermore, where
federal law is unsuited or insufficient to
furnish suitable remedies, courts will look
to the principles of common law, as con-
strued by state law, so long as such principles
are not inconsistent with the Constitution
and the laws of the United States.?”

The remedy provided by §1983 is supple-
mental to any state remedy.?® Therefore,
the availability of a state remedy does not
preclude a suit under the Civil Rights Act.
Local governments “can be sued directly
under §1983 for monetary, declaratory, or
injunctive relief . . . .”2 If the elements of
the cause of action are proven, nominal
damages are presumed.’ Actual damages
proximately resulting from the deprivation
generally must be proven under the general
federal common law.

Punitive damages may be awarded under
§1983,31 even without actual loss.3? Such
damages are allowed in the discretion of
the factfinder, based on a finding of willful
or malicious violations of constitutional
rights.3? The Supreme Court recently held
in City of Newport v. Fact Concerts, Inc.,
453 U.S. 247 (1981), however, that punitive
damages are not available against a munici-

pality.

Why, for heaven’s sake, are
you still performing your own
corporate and UCC searches and filings?

Attorneys fees in civil rights cases are
permitted in the discretion of the court
under 42 U.S.C. §1988.3¢ Even though the
lith amendment bars damages awards
against state agencies, it does not bar an
award of attorney’s fees from the state
treasury under §1988 to the plaintiff who
secures injunctive relief.3s

The most controversial issue in con-
temporary §1983 land use cases is the
availability of damages for “regulatory
takings.” The accepted doctrine in inter-
preting the “taking” provisions in many
state constitutions is if the regulation
deprives an owner of all beneficial use of
property, then it is invalid from the outset
and its enforcement will be enjoined.3¢
Damages, however, cannot be awarded.?’
Local governments, realizing that they
probably will not be forced to pay compen-
sation for confiscatory ordinances, have
adopted an approach characterized by
Justice Brennan’s statement in San Diego
Gas & Elec. Co. v. City of San Diego, 450
U.S. 621, 656 n.22 (1981), “If all else fails,
merely amend the regulation and start over
again.”

The Supreme Court, however, stated in
Penn Central Transportation Company v.
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City of New York, 438 U S. 104 (1978), that -

“a state statute that substantially furthers
important public policies may so frustrate
distinct investment-backed expectations as
to amount to a ‘taking.” “Furthermore, in
San Diego Gas & Electric v. City of San
Diego, a majority of the Supreme Court
clearly espoused the remedy of compensa-
tion for excessive land use regulation. Of
vital interest to land use lawyers is Justice
Brennan’s articulation of the concept of a
“temporary taking.” According to this
principle, “once the court establishes that
there was a regulatory ‘taking,’ the Consti-
tution demands that the government entity
pay just compensation for the period
commencing on the date the regulation
first effected the ‘taking,’and ending on the
date the government entity chooses to
rescind or otherwise amend the regulation.”
Thus the award of “interim damages™ has
the potential to solve the problems of the
amount of compensation to be paid once a
taking has occurred.

Justice Brennan’s dissent has been cited
favorably for the proposition that §1983
provides a remedy for confiscatory land
use regulation. In fact, Brennan stated in a
footnote that in cases where regulations do
not further the public health, safety, morals,
or general welfare, “although the govern-
ment entity may not be forced to pay just
compensation under the Fifth Amendment,
the landowner may nevertheless have a
damage cause of action under 43 U.S.C.
§1983 for a Fourteenth Amendment due
process violation.”® The courts have
responded favorably to this proposition.

In Wheeler v. City of Pleasant Grove,
664 F.2d 99 (5th Cir. 1981), a developer
brought a §1983 action against the city and
the officers for declaratory, injunctive, and
equitable relief, as well as money damages,
arising out of the city’s revocation of an
authorized building permit following a
public referendum disapproving the com-
plex. The Fifth Circuit held the revocation
to be confiscatory, stating “if a regulatory
undertaking is confiscatory in nature, itis a
taking.”

Perhaps the most significant case to
apply §1983 to land use regulation under
the rationale of San Diego Gasis Hernandez
v. City of Lafayette, 643 F.2d 1188 (5th Cir.
1981). In Hernande:z, the landowner,
seeking only damages, alleged that the city,
through zoning ordinances and its failure
to rezone, deprived him of property without
due process and without compensation
under the fifth and 14th amendments. The
case arose when the city, in furtherance of
its plans to construct a parkway through

the plaintiff's land, refused to grant the
owner’s request for rezoning from single
family to medical office complex. After
reaching informal settlement with the city
council and mayor for rezoning for limited
office use, the mayor refused to sign the
formal settlement and vetoed the rezoning
ordinance. The city subsequently repealed
the ordinance providing for the new
parkway.

The landowner filed suit under §1983,
claiming that the city delayed its zoning
decision to maintain the depressed market
value of his land, so that the costs of a right
of way to construct the parkway would be
minimal. The Fifth Circuit, citing Justice
Brennan’s dissent in San Diego Gas, held
that “an action for damages will lie under
§1983 in favor of any person whose property
is taken for public use without compensa-
tion by a municipality through a zoning
regulation that denies the owner any
economically viable use thereof. The
measure of damages in such a case will be
an amount equal to just compensation for
the value of the property during the period
of the taking.”®

From these cases, it is apparent that the
compensation remedy offered under §1983
is an attractive alternative to the more
traditional state court in validation remedy.
In many cases, invalidation of a confisca-
tory ordinance is a meaningless remedy,
given the years it may take to achieve a final
Jjudgment. Indeed, landowners may wish to
join claims for invalidation and damages
under §1983, which authorizes “an action
at law, suit at equity or other proper
proceeding for redress.” Even if invalidation
were the remedy granted, the plaintiff
would probably recover “temporary taking”
damages for the period from the enactment
of the regulation until final judgment.4

Another fascinating prospect, which has
met with mixed results in the lower federal
courts, is the application of the damages
remedy under §1983 to “vested rights”
cases. As well established in Florida, a
property owner may vest rights to a certain
development approval by good faith, sub-
stantial reliance on the approval.#! This has
the remedial benefit of offering a court-
ordered, specific development (as opposed
to simple invalidation of the offending
regulation), but the delay inherent in litiga-
tion often makes this remedy an empty
one.42

It is clear that the property rights
protected under § 1983 are those created by
state law.43 A “vested right” is such a
property right. If a vested right is repudiated
by local government, it would appear that
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an uncompensated “taking” of this property
right occurs, compensable under §1983.
The appropriate measure of damages would
be the difference in the value of the property
with and without the repudiated develop-
ment approval. Federal decisions have
skirted the vested rights issue with inconclu-
sive results, often, it appears, because the
issue was not properly framed or pre-
sented.44

Iimmunities

Section 1983 defendants may avail them-
selves of certain “immunity” defenses to
escape from damages liability. These
defenses apply differently in the case of
government entities than they do for in-
dividuals. Two types of immunity are appli-
cable to §1983 defendants: absolute and
qualified. Absolute immunity is available
to states and staté agencies,* as well as to
certain state officials acting in a legislative
or judicial capacity.4 Absolute immunity
from suit applies only to acts within the
scope of official duties.4

It is clear that municipalities are not
entitled to absolute or qualified immunity .48
However, local “legislators,” including city
and county council members and members
of a regional planning agency, have been
afforded absolute immunity in land use
cases.*?

A possible exception to the absolute
immunity doctrine is that it may not apply
to conduct which is beyond that necessary
to perform legislative duties. For example,
immunity may not extend to acommission’s
“executive actions” in enforcing a zoning
change by refusing to approve certain plans
or by attempting to hinder construction of
a certain project.>® The immunity may not
extend to executive officials of a local
government in their “enforcement con-
duct.™! Absolute legislative immunity may
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also be unavailable to individual commis-

sioners if their actions can be characterized

as “administrative” rather than “legis-
lative.™2

More pertinent to suits against local
government officials is the qualified
immunity which is available to individuals
who act in “good faith” in the course of
exercising legitimate official discretion.
Qualified immunity has been asserted by a
number of local officials in the land use
context, including county council mem-
bers,5} county supervisors,3 and city
planning commissioners.’ The Supreme
Court applies an objective test, which
requires the defendant to show that his
conduct did not violate “clearly established
statutory or constitutional rights of which
a reasonable person would have known. ™6
This requires the court to determine “not
only the currently applicable law, but
whether that law was clearly established at
the time an action occurred.”’” The
advantage of this standard is that it requires
public officials to be familiar with clearly
established constitutional rights and laws.
In all cases, the defendant has the burden to
allege and prove as an affirmative defense
his good faith immunity.5?

Conclusion

Section 1983 has become an effective
tool for property owners faced with local
governments that fail to consider the consti-
tutional dimensions of their land use
policies. Too often, experience has shown
that local governments have been quick to
enact regulations or take permitting actions
of questionable validity, knowing that they
would get another chance even if they lost
in court. As any land use practitioner
knows too well, local officials are sometimes
quite candid in their resolve to “win the
war” by losing a series of such “battles,”
secure in the knowledge that the delays of
litigation eventually will wear down all but
the best-financed developer.

Of course, well-reasoned land use regula-
tions are essential to the preservation of
Florida’s natural beauty and quality of life.
Section 1983 simply provides a remedial
framework to ensure that private property
rights are not forgotten in the process. B
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