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ENVIRONMENTAL & LAND USE LAW

Air of Equality: An Analysis of
Florida’s Environmental
Equity and Justice Act

nvironmental equity issues
have permeated the main-
stream level of conscious-
ness as a result of several
studies. In 1987, a United Church of
Christ study reported that three in five
African Americans and Latinos live
near uncontrolled toxic waste sites.!
The National Law Journal conducted
a computer-assisted analysis of census
data, the civil court case docket of the
U.S. Environmental Protection Agency
(EPA), and EPA’s own record of per-
formance at 1,177 Superfund toxic
waste sites, and reported in 1992 that:
For all federal environmental laws
aimed at protecting citizens from air,
water, and waste pollution, penalties
in white communities were 46 percent
greater than in minority communities;
in more than half of the 10 autonomous
regions that administer the EPA’s pro-
grams around the country, action on
cleanup at Superfund sites begins from
12 percent to 42 percent later at mi-
nority sites than at white sites; and at
the minority sites EPA chooses “con-
tainment,” the capping or walling off
of a toxic dump site, seven percent
more frequently than the cleanup
method preferred under the law, per-
manent “treatment,” to eliminate the
waste or rid it of its toxins. At white
sites, the EPA orders treatment 22
percent more often than containment.?
Later in 1992, the EPA’s environ-
mental equity working group issued a
two-volume report which acknowledged
that the agency should improve its
policies and enforcement procedures
to take into account environmental
equity issues.

This year, President Bill Clinton
signed an executive order creating a
federal interagency working group to
assess environmental equity and jus-
tice issues in federal agency enforce-
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ment, siting, and policy decisions, and
directing federal agencies to adopt regu-
lations, if needed, to prohibit racial
discrimination in federal environmental
programs.? The term “environmental
racism” was coined by Rev. Benjamin
Chavis in describing the findings of the
1987 United Church of Christ study,
which is the best known study on the
subject.4 The study reported that the
racial composition of a community host-
ing a commercial hazardous waste fa-
cility determined whether such a facil-
ity would be located in that com-
munity. Recently, the environmental
equity and justice debate has been
coined “the environmental equity move-
ment,” which has been described as “an
expansion of the civil rights move-
ment” bringing with it “all of the moral
force, compelling emotion, dedication,
activism, sympathetic response and
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relentless commitment to the pursuit
of rights that have characterized the
civil rights movement.”s .

Undeniably inspired by the national
momentum, the 1993 Florida Legisla-
ture decided that it would be in the
best interest of the state to collect data
to determine whether minority and
poor communities in Florida are sub-
jected similarly to unequal enforce-
ment of state environmental laws. With
National Law Journal findings in mind,
Rep. Josephus Eggelletion, Jr., (D-
Broward County) sponsored CS/HB
1369, which created the Florida Envi-
ronmental Equity and Justice Act (here-
inafter referred to as the act) and
established the Florida Environmental
Equity and Justice Commission (here-
inafter referred to as the study com-
mission). When asked to define “envi-
ronmental equity and justice,” Rep.
Eggelletion said, “It is a debate about
everyone having equal access to envi-
ronmental protection—not environ-
mental pollution.” Overall, the Florida
Legislature intends the study commis-
sion to develop and maintain informa-
tion to provide the state with an objec-
tive basis for assessing the correlation,
if any, between environmental risks,
income, and race in Florida, so that the
legislature may properly adopt legisla-
tion, if needed, to address racial dis-
crimination in state environmental pro-
grams.

All interested parties agree that en-
vironmental equity and justice are
among the most important environ-
mental issues currently facing the
United States. For that reason, at the
beginning of the 1994 legislative ses-
sion, Rep. Eggelletion created a work-
ing group composed of Florida busi-
nesses, regulators, and environmental
groups interested in the proposed act.
The working group met periodically



during the legislative session and dis-
cussed all aspects of the act. Several
local businesses played a major role in
negotiating and revising various as-
pects of the act in an effort to create
an unbiased framework for studying the
impact of environmental pollution on
minority and low-income communities
in Florida. A section-by-section analy-
sis and summary of the discussion
surrounding each section of the act
follows.

Study Commission
Membership

Section 1 of the act creates the
“Florida Environmental Equity and
Justice Commission,” which is com-
posed of 17 members to be appointed
by Gov. Lawton Chiles by September
1994. The membership includes a
representative of the House of Repre-
sentatives and the Senate. It is ex-
pected that Rep. Eggelletion will serve
as chair of the study commission, since
both environmental groups and private
industry representatives support his
leadership. The Florida Department of
Environmental Protection (DEP) and
the Florida Department of Health and
Rehabilitative Services will each be
represented, along with county and
local governments, which amount to
four regulatory representatives. The
civil rights, environmental, and uni-
versity communities will each be repre-
sented by two commission members.
Private industries will be represented
by a total of four commission members.
The remaining member, an environ-
mental risk assessment professional,$
is expected to lend scientific expertise
to the study commission. Additionally,
since rural communities are often hosts
of undesirable land uses, at least two
of the study commission members will
be from rural communities. In regard
to study commission candidates, Gov.
Chiles is required to seek input from
the President of the Senate, the Speaker
of the House of Representatives, the
chair of the State Conference of Black
Legislators, and the chair of the His-
panic Caucus. Gov. Chiles will also
seek input regarding nominees from a
statewide business association.

Study Commission’s
Reporting Schedule

All interested parties agree that the
study commission should be on a fast
track; therefore, §1 of the act requires

the study commission to meet and
make study assignments by November
30, 1994. The study commission’s pre-
liminary written report will be due by
June 30, 1995, and its final written
report to the legislature will be due by
December 31, 1995. The study commis-
sion also is authorized to draft model
legislation, if needed, which will be
considered by the legislature in 1996.

Scope of the Study

Section 1 of the act requires that the
study commission consider, at a mini-
mum, a list of 10 issues. The two most
difficult issues which faced the work-
ing group were how to define the
neighborhoods and facilities to be stud-
ied. The act requires the study commis-
sion to collect a representative sample
of “targeted sites” in minority, low-
income, and other socio-economic neigh-
borhoods. The working group agreed
that the study commission should iden-
tify the subject neighborhoods based
on redistricting information available
from the legislature, rather than exam-
ining the zip codes of hosting communi-
ties. Currently, Dr. M. Elliot Vittes of
the University of Central Florida in
Orlando is conducting a local study
which identified the neighborhoods to
be studied by using 825 zip codes which
purportedly include a higher propor-
tion of minority residents with incomes
less that $14,000. However, the meth-
odology of the Vittes study has been
scrutinized because the percentage of
minority residents in the subject neigh-
borhoods are reportedly as low as 40
percent, thereby including neighbor-
hoods composed of a seemingly greater
number of white residents.” The meth-
odology contemplated by the working
group is expected to identify readily
those neighborhoods with the highest
number of minority residents.

After the neighborhoods to be stud-
ied have been identified, the study
commission will make a list of all the
“targeted sites” located within those
neighborhoods. The working group
agreed to take an all-inclusive ap-
proach, rather than selective approach,
in defining “targeted sites” under the
act. Otherwise, the act would target a
particular industry based on the pre-
mature conclusion that the selected
industry is an inherent and exclusive
environmental threat to the communi-
ties in which they are located. Cer-
tainly, the selective approach would

not incorporate the cumulative envi-
ronmental impact associated with mul-
tiple-type facilities located within cer-
tain communities. Therefore, the term
“targeted site” is broadly defined under
the act as any business or facility
regulated by DEP, including those fa-
cilities regulated by DEP through dele-
gation to local governments and the
water management districts, and those
sites on the Superfund National Prior-
ity List.

All interested parties agree that the
study commission should consider the
economic factors which influence siting
decisions. Generally, both public and
commercial facilities favor those sites
where property is the least expensive.
Although these sites are often near
poor communities, the siting decision
is based primarily on economic rea-
sons. Furthermore, these siting deci-
sions often provide mutual benefits to
hosting communities by creating local
employment opportunities with mini-
mal environmental impact. Since these
siting decisions are distinguishable
from intentional acts of diserimination,
the working group agreed that eco-
nomic factors should be included in the
study. Furthermore, many facilities
are initially placed in uninhabited
areas, but then low-income housing
developments migrate to the facilities.
Certainly, under these circumstances,
there is no racial component to the
initial siting decision. As originally
drafted, the act did not require the
study commission to review historical
demographic information about the tar-
geted sites. Instead, the act proposed
to take current “snapshots” in time,
which would not have shown whether
a housing development migrated to a
targeted site. Consequently, the act
was revised so that both historical and
current demographic information about
the targeted sites will be included in
the study.

The next several study items require
the study commission to review state
agency and local government actions,
policies, and rules to determine whether
there is more lenient enforcement of
environmental laws in low-income and
minority communities, as compared to
other socio-economic communities. The
National Law Journal investigation
reported: “There is a racial divide in
the way the U.S. government cleans
up toxic waste sites and punishes pol-
luters. White communities see faster
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results and stiffer penalties than com-
munities where blacks, Hispanics, and
other minorities live. This unequal
protection often occurs whether the
community is wealthy or poor”® The
study commission will determine
whether these findings are true in
Florida. The act also directs the study
commission to review state statutes
and rules, such as the Florida Adminis-
trative Procedure Act, to determine
whether these laws sufficiently allow
for public participation. Finally, the
study commission will consider new
approaches to ensure that minorities
are apprised of career opportunities in
the environmental arena, including
with DEP, and to ensure that DEP is
“user friendly” to minorities.

Public Hearings

Section 2 of the act authorizes the
study commission to conduct at least
five public hearings for the purpose of
collecting case studies and other infor-
mation from the public. The timing of
the public hearings is an important
issue. As a matter of objective analysis,
many businesses felt that the public

Under current law,
DEP must follow
guidelines to
conduct on-site
inspections and to
collect records from
regulated facilities

hearings should follow the completion
of a fact-gathering process, primarily
to ensure that the study commission
defines the relevant issues prior to
being exposed to public testimony and
the media. On the other hand, it is
equally important that the testimony
of witnesses gathered at the public
hearings be incorporated into the final
report to the legislature. In a compro-
mise, the working group agreed that a
preliminary written report would be
compiled prior to the commencement
of public hearings and that the study
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commission’s final report would incor-
porate selected public testimony. It
follows that these public hearings will
be scheduled within the period begin-
ning in July and ending in November
1995.

Access to Records

Section 3 of the act provides that the
study commission may review all non-
confidential records. The legislature
does not intend to provide the study
commission with records protected by
law from public disclosure, including
trade secrets. The study commission
will have access to only those public
records within the custody of DEP. The
act further provides that the study
commission may not conduct on-site
inspections or subpoena records from
targeted sites. Under current law, DEP
must follow guidelines to conduct on-
gite inspections and to collect records
from regulated facilities. The act is not
intended to relieve DEP of any of these
duties or to circumvent the law by
empowering the study commission to
act irrespective of current regulations.
Therefore, the act specifically limits
the investigative powers of the study
commission to avoid it running afoul
of current law.

Judicial and
Administrative Review

Section 4 of the act provides adminis-
trative and legal protection for tar-
geted sites and governmental entities
subject to the study. All interested
parties agreed that the goal of the
study commission is to ensure equita-
ble regulation and enforcement of
environmental laws and rules. There-
fore, the act expressly states that it is
not intended “to create any right, bene-
fit, or trust responsibility (substantive
or procedural) enforceable at law or
equity by any party against the state,
local governments, or the businesses
studied.” Furthermore, the act is not
intended to create any “right to admin-
istrative or judicial review involving
the compliance or noncompliance of the
state, local governments, or the busi-
nesses studied” Section 4 is almost
identical to a provision contained in
President Clinton’s February 11 execu-
tive order.? The act is distinct from the
executive order in that the act addi-
tionally protects the businesses stud-
ied and the state, including local govern-
ments, from administrative actions.



Appropriation and
Effective Date

The study commission is assigned to
Florida Agricultural and Mechanical
University (FAMU) in Tallahassee for
administrative support. Section 5 of
the act appropriates $100,000 to DEP
from the Pollution Recovery Trust Fund
as a grant-in-aid to FAMU to fund the
activities of the study commission and
to provide assistance to the study com-
mission. The act encourages private
contributions to finance the travel ex-
penses for low-income and minority
individuals who wish to participate in
the public hearings. The working group
anticipated twice as much funding for
the study. However, due to the expen-
diture of state funds to finance the
Everglades cleanup, it was a signifi-
cant accomplishment to retain the
amount which was actually appropri-
cated. Finally, by creating the study
commission this year, Florida may be
eligible for future federal funding for
related environmental projects. Finally,
under §6, the act will take effect upon
becoming law.

Conclusion

Environmental equity issues have
permeated both governmental and cor-
porate levels of consciousness through-
out the United States as a result of
public debate over a series of studies
conducted since 1987 meant to docu-
ment the impact of environmental pol-
lution on minority and poor commu-
nities. The results of these and ongoing
studies have the potential for perma-
nently influencing future governmen-
tal and corporate operations to ensure
that minority and poor communities
are protected from potential health and
social impacts resulting from the siting
and monitoring of industrial facilities.
This year, President Clinton signed
an executive order creating a federal
interagency working group to deter-
mine whether environmental discrimi-
nation occurs in federal programs and,
if so, to adopt a procedure to prohibit
such diserimination.

The 1993 Florida Legislature fol-
lowed the national momentum to ad-
dress environmental equity and justice
concerns by adopting CS/HB 1369,
which establishes the Florida Envi-
ronmental Equity and Justice Commis-
sion. The study commission will de-
termine by scientific analysis and case
studies whether minority and poor

The compelling
nature of environ-
mental equity and
Justice issues has

motivated a diverse
group of individuals
to participate in
defining the scope of
the local study

communities in Florida are exposed to
a disproportionate amount of environ-
mental pollution. The compelling na-
ture of environmental equity and jus-
tice issues has motivated a diverse
group of individuals to participate in
defining the scope of the local study.
The study commission will be com-
posed of businesses, regulators, envi-
ronmental groups, and other inter-
ested individuals. If the local study
proves affirmative, the Florida Legisla-
ture hopes that the study commission’s
final report and recommendations will
provide the legislature in 1996 with a
valuable basis for enacting legislation
to provide equal protection and en-
forcement of state environmental laws
for minority and poor communities in
Florida. (3

! CommisSION FOR RAcCIAL Jusrice, UNmrep
CHurcH or CHrist, Toxic WASTES AND RACE IN
THE UNITED STATES, A NaTIONAL REPORT ON THE
RaciaL aNp Socio-EcoNoMmic CHARACTERISTICS
oF Communrries witH Hazaroous WasTE SiTes,
(1987).

2 Unequal Protection, Nart L.J. 81-12
(Sept. 21, 1992).

3 T BUREAU OF NATIONAL Arrairs, BNA
Daiy ENviRONMENTAL RePorT at d-34 (Feb.
14, 1994).

4 CoMMISSION FOR RACIAL Justice, UNrrep
CHurcH oF CHRiST, supra note 1.

8 Environmental Justice, Race, and Pov-
erty as Factors in Siting, Operations, and
Remediation, EnvrL. CoMpLiANCE & Litig.
StraTEGY, Vol. 9, No. 10 (March 1994).

6 Comparative risk assessment is a pro-
cess designed and promoted by the U.S.
Environmental Protection Agency to more
efficiently develop environmental public pol-
icy and to allocate public resources. Envi-
ronmental programs often reflect envi-
ronmental issues with high political content
and public visibility, rather than those
issues which are true environmental risks
to the ecology and human health. As a
result, distorted environmental programs
create a misallocation of public resources.

The environmental risk assessment profes-
sional on the study commission will provide
the study commission with risk-based analy-
sis and a ranking of critical environmental
issues according to the “true” risks they
pose to human health and the ecology.
Therefore, the study commission’s final re-
port should provide the legislature with a
valuable basis for making decisions about
environmental issues that is based on a
balance of scientific information and public
values. See, e.g., What Is the Florida Com-
parison Environmental Risks Project?, FLA.
ComparisoN oF Envri. Risks BuiL, Vel. 1,
No. 1 (Jan.-Feb. 1994),

" M. ErLior Virres, PoverTy, POLLUTION AND
SoLip AND Hazarpous WasTE Siming: How
StrRONG ARE THE LINKS?

8 Unequal Protection, Nary L.J. S1-12
(Sept. 21, 1992).

9 TuE Bureau oF NaTIONAL Arrams, BNA
Dany EnvironmentaL Report at d-34 (Feb.
14, 1994).
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