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Environmental and Land Use Law

Statutory Strict Liability for Environmental
Contamination: A Private Cause of Action to

Remedy Pollution or Mere Legislative Jargon?

rom the perspective of a

plaintiff and counsel at-

tempting to remedy dam-

ages through litigation, it is
an enviable posture to pursue such
recovery with the aid of a statutory
cause of action, particularly one pro-
viding for strict liability and afford-
ing the otherwise unavailable oppor-
tunity to collect costs and attorneys’
fees.! Litigation to recover damages
for pollution or to compel rehabilita-
tion of pollution is no exception to
this premise. Although available, tra-
ditional tort remedies are not ideal
for resolving the complexities asso-
ciated with the origins and conse-
quences of pollution. Further, they
fail to offer the opportunity to recover
costs and attorneys’ fees which rou-
tinely escalate to enormous sums
when pursuing damages associated
with pollution.

At first glance, F.S. §376.313 ap-
pears to resolve favorably this di-
lemma for Florida environmental
practitioners by providing a statu-
tory strict liability cause of action to
recover damages associated with a
“discharge or other condition of pol-
lution.” After all, this section is en-
titled “Nonexclusiveness of remedies
and individual cause of action for
damages under ss. 376.30-376.319.”
Nonetheless, practitioners debate
and courts grapple with whether this
section provides an individual cause
of action for damages attributed to
discharges of pollutants or hazard-
ous substances, and, if so, the scope
of such an action.*

The Florida Supreme Court could
have resolved the dispute after grant-
ing certiorari to review the Fifth
District’s opinion in Kaplan v.
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Courts grapple with
whether the law
provides an
individual cause of
action for damages
caused by pollution.

Peterson, 674 So. 2d 201 (Fla. 5th
DCA 1996), rev. dismissed, 687 So.
2d 1305 (Fla. 1997). After completion
of the briefing schedule to the Su-
preme Court, however, the appeal in
Kaplan was dismissed. This left the
matter resolved inconsistently
among the district courts of appeal.
To borrow from Judge Griffin’s dis-
sent in Kaplan, this left Florida prac-
titioners “trying to read the tea
leaves.”

Legislative History

The Florida Legislature enacted
F.S. Chapter 376 in various parts,
first enacting in 1970 Chapter 70-
244, Laws of Florida, currently F.S.
§§376.011-376.017 and 376.19-
376.21, the Pollutant Discharge Pre-
vention and Control Act,® (referred to
herein as Part I). In 1983 the legis-
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lature enacted the Water Quality
Assurance Act (referred to herein as
Part II), Chapter 83-310, Laws of
Florida, currently F.S. §§376.30-
376.319.

Part I was enacted to protect
Florida’s coastline from a cata-
strophic oil spill. The legislature de-
clared, in part, that “the highest and
best use of the seacoast of the state
i8 as a source of public and private
land™ and prohibited: “The discharge
of pollutants into or upon any coastal
waters, estuaries, tidal flats,
beaches, and lands adjoining the sea-
coast of the state in the manner de-
fined by ss. 376.011-376.021. . . ™

Part II, passed 13 years later, in-
cluded a broader declaration by the
legislature designed to protect not
only the seacoast and estuaries, but
to protect all of the state’s lands and
waters from pollution. In Part II, it
was declared that
[TThe preservation of surface and ground-
water is a matter of the highest urgency
and priority, and that such use can only be
served effectively by maintaining the qual-
ity of inland waters as close to a pristine
condition as possible, taking into account
multiple use accommodations necessary to

provide the broadest possible promotion of
public and private interests.®

The scope of Part II was limited to
discharges of “pollutants.”® The act
was later amended to prohibit dis-
charges of “hazardous substances” as
well.!

For purposes of this article, it is
important to note several of the many
similarities between these sepa-
rately enacted and unrelated parts
of Chapter 376. Both provide for
strict liability to the state for dam-
ages incurred as a result of a dis-
charge prohibited by either act.!?



Each also appears to create an indi-
vidual cause of action to recover dam-
ages associated with violations of the
prohibited activities. Section
376.205, within Part I, is entitled “In-
dividual cause of action for damages
under ss. 376.011-376.21”; Section
376.313, within Part II, is entitled
“Nonexclusiveness of remedies and
individual cause of action for damages
under $8.376.30-376.319.”3 This latter
similarity is particularly evident when
comparing the language of the respec-
tive sections. As originally enacted,
§376.313 was practically identical to
§376.205.14 If a private cause of action
were created in §376.205, then the leg-
islature also intended to provide a
similar remedy in §376.313. Courts
should harmonize the construction of
statutes relating to a common subject
or purpose.'®

Fortunately for Floridians and our
coastal environment, no reported
opinions indicate a necessity, to date,
for a private party to pursue an indi-
vidual cause of action under Part I
of Chapter 376 via a §376.205 action
for damages.'® However, in differen-
tiating Part I of Chapter 376 from the
federal Water Quality Improvement
Act of 19707 and concluding that the
Florida act was not preempted by the
federal law, the U. S. Supreme Court
relied partially on the fact that the
“Florida Act imposes strict liability
for any damage incurred by the State
or private persons as a result of an
oil spill in the State’s territorial wa-
ters.” Askew v. American Waterways
Operators, 411 U.S. 325, 327 (1973).

The Supreme Court noted that
Congress, in the federal act, “dealt
only with cleanup costs,” leaving the

states “free to impose liability in
damages for losses suffered both by
the States and by private interests.”'?
Implicitly, the Supreme Court in
Askew recognized an individual
cause of action for damages in Part I
of Chapter 376 and specifically the
portion of that act which preceded the
enactment of §376.205.1° As noted
above, §376.313 is modeled exclu-
sively after (and in fact mirrors the
language of) §376.205 and should be
construed similarly.

Why Look Beyond the
Language of the Statute?

Many would argue that relying
exclusively on the language of F.S.
§376.313 resolves the debate at is-
sue. It is a basic premise of Florida
law that where “the language of a
statute is clear and unambiguous,
the legislative intent must be derived
from the words used without involv-
ing rules of construction or speculat-
ing as to what the legislature in-
tended.”® Standing alone, the title of
the section—“Nonexclusiveness of
remedies and individual cause of ac-
tion for damages under ss. 376.30-
376.319"—could provide a sufficient
basis to support a private cause of
action as consideration must be given
to the title of a statute when deter-
mining legislative intent.?!

The language of the statute further
supports an intent to create an indi-
vidual statutory cause of action. The
initial version of F.S. §376.313 in-
cluded the statement that
“In]otwithstanding any other provi-
sion of law, nothing contained herein
shall prohibit any person from bring-
ing a cause of action in a court of com-

petent jurisdiction for all damages
resulting from a discharge or other
condition of pollution covered by this
part.”™®

Coupled with the further direction
in the statute that such a suit would
not require the plaintiff “to plead or
prove negligence in any form or man-
ner”:® the specification of the limited
defenses to such an action;* and the
inclusion of a cost and attorneys’ fee
award to the injured party,® it is
challenging to perceive any intent
other than the creation of a private
cause of action for strict liability.

Subsequent amendments to
§376.313 only clarify the original
expression of intent. The 1984
amendments separated the original
language into subsections without
reviging the terminology.?® The 1986
amendments expressed the absence
of a condition precedent in pursuing
an action, modified the imposition of
liability without fault in limited cir-
cumstances, and revised the costs
and attorneys’ fee award language
from mandatory to discretionary as
determined by the court.?” The 1992
amendments articulated the right of
a liable party to seek contribution
from those jointly and severally li-
able for the prohibited discharge.?®
The 1994 and 1995 amendments
specified when a drycleaning facility
could be subject to an action under
this section.?® Courts nonetheless
struggle with the issue of whether a
private cause of action is created, and
if so, the scope of such an action.

What the Courts Are Saying
Alexander Hamilton stated: “Laws
are a dead letter without courts to ex-
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them are abducted by a
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“missing” at all.
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pound and define their true meaning
and operation.”™ Practitioners must
then reconcile the various enuncia-
tions offered by the judiciary. As for F.S.
§376.313 and whether it affords a pri-
vate cause of action, the recent trend
in interpretation permits such an ac-
tion;?! however, the latitude of this af-
firmation is debatable.

The issue arose first in the context
of a personal injury action alleging
damages resulting from exposure to
toxic pollutants in Cunningham v.
Anchor Hocking, 558 So. 2d 93 (Fla.
1st DCA 1990), rev. denied, 574 So.
2d 139 (Fla. 1990). In this case, the
First District Court plainly sug-
gested, in overruling the lower court’s
dismissal of the plaintiffs’F.S. Chap-
ter 376 claim, that a private cause of
action is available through §376.313
for discharges of pollutants.’? As
noted, the claimants in Cunningham
were pursuing personal injury dam-
ages and lacked any ownership in-
terest in the property at which the
discharges and exposure were al-
leged to have occurred, allowing one
to infer from Cunningham the right
to pursue, via §376.313, toxic expo-
sure damages unassociated with con-
tamination of land or water. Such a
construction seems inconsistent with
the express legislative intent of the
Water Quality Assurance Act. The
act—at a minimum—appears to re-
quire some association of the injuries
with pollution of land or water.® The
First District may agree. In
Cunningham, it specifically refer-
enced the plaintiffs’ allegations “that
[defendants] violated Chapter 376 by
permitting pollutants to discharge
upon the land and premises.”

Three years later, the Second Dis-
trict addressed the intent behind
§376.313 in Mostoufi v. Presto Food
Stores, Inc., 618 So. 2d 1372 (Fla. 2d
DCA), rev. denied, 626 So. 2d 1372
(Fla. 1993). In Mostoufi, the plain-
tiff, in a §376.313 action, sought dam-
ages from a prior owner of the
plaintiff’s property for diminution in
value allegedly caused by pollution
which occurred during the
defendant’s ownership of the site.
The defendants asserted successfully
in the trial court that §376.313 did
not afford a private cause of action

and the doctrine of caveat emptor in
commercial real estate transactions
precluded plaintiff’s claim even if a
private cause of action was created
in §376.313. The Second District
agreed with the lower court in affirm-
ing the dismissal of plaintiff’s com-
plaint.?®

Following an exhaustive compari-
son of Chapter 376 with the federal
Water Pollution Control Act, the
court rejected the plaintiff’s §376.313
claim—reasoning that “the statute is
framed so as not to ‘prohibit’ bring-
ing a cause, [and] we conclude we
should not interpret the statute as
‘creating’ a new cause of action that
did not theretofore exist.”*” The Sec-
ond District further relied upon the
doctrine of caveat emptor as an in-
dependent basis in rejecting
plaintiff’s claim under §376.313.%
Although this article does not ex-
haustively analyze the interplay be-
tween §376.313 and the doctrine of
caveat emptor, opting to focus exclu-
sively on whether §376.313 even cre-
ates a private cause of action, con-
sideration of this relationship should
not be omitted when damages are
sought from a predecessor in title to
the contaminated parcel.®

Mostoufi has been construed to
preclude a private cause of action
under §376.313.#° Read generously,
Mostoufi construes §376.313 to allow
only a cause of action for recovery of
damages “connected with the cleanup
or removal of the discharge.”! The
latter explication was offered by the
U.S. District Court for the Middle
District of Florida in Italiano v. Jones
Chemicals, Inc., 908 F. Supp. 904
(M.D. Fla. 1995). The Italiano court
cited Mostoufi in granting a motion
to dismiss the §376.313 strict liabil-
ity count due to the claimant’s fail-
ure to allege a “nexus or connection
with the clean up or removal of an
alleged discharge.”? Italiano allows
a claimant to reconcile Mostoufi and
pursue a cause of action for damages
under §376.313 where the damages
are associated with the cleanup or
removal of a prohibited discharge.

Recent opinions analyzing
§376.313 support at least a private
cause of action for recovery of dam-
ages associated with the costs of
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remediation. In Kaplan v. Peterson,
674 So. 2d 201 (Fla. 5th DCA 1996),
rev. dismissed, 687 So. 2d 1305 (Fla.
1997), an action in which the plain-
tiff sought recovery of cleanup costs
attributable to petroleum contamina-
tion caused by a prior owner of the
plaintiff’s property, the Fifth District
Court of Appeal concluded that
§376.313 creates a private cause of
action for recovery of such costs and
the statute “makes little sense if it
does not do s0.”® The court in Kaplan
disagreed with Mostoufi as to the
application of caveat emptor as a bar
to a §376.313 action against a prior
owner of commercial property* but
also distinguished Mostoufi on
grounds that the plaintiff in Kaplan
sought only to recoup cleanup costs
as opposed to basing the claim “solely
on the reduction in value of the prop-
erty caused by a discharge,” as in
Mostoufi.* The Kaplan majority also
relied upon the amendments to
§376.313 as clarifying “that private
causes of action brought by private
parties are contemplated and permit-
ted.”*® Certiorari was granted in
Kaplan; however, the appeal was dis-
missed following submittal of briefs.

In Volk v. Deguzman, 4 Fla. L.
Weekly Supp. 824 (11th Cir. Appel-
late Div., July 1997), also an action
by a current owner against the seller
of the property seeking costs of
cleanup associated with pollution,
Kaplan is authoritatively cited by the
Appellate Division of the Dade
County Circuit Court in reversing a
county court order dismissing the
plaintiff’s §376.313 claim. Consistent
with Kaplan, Volk holds that the only
damages recoverable in such an ac-
tion are “statutorily allowed costs of
pollutant cleanup,” and not diminu-
tion in the value of the property as
attempted in Mostoufi.¥’

Conclusion

As observed by Judge Campbell in
Mostoufi and as with many legisla-
tive pronouncements of intent,
§376.313 may be “less than a model
of clarity.”® Nevertheless, an objec-
tive review of the statute coupled
with its legislative history induces
one to reasonably conclude that a
private cause of action for strict li-



. ability is created. This interpretation
is embraced by the clear weight of
authority, and even Mostoufi is cited
as supporting a cause of action for
costs associated with remediation of
pollution.

Unresolved is whether damages
are limited to costs of cleanup in a
§376.3183 action or whether other in-
juries such as diminution to value,
stigma of the property, or personal
injuries are within its purview.
Cunningham supports an expansive
right to damages including personal
injuries resulting from exposure to
the prohibited pollution, yet all other
reported opinions reject this notion.
Even if limited to recovery of
remediation costs, the Boardman
Petroleum® holding reminds us of the
attractiveness of the statute for re-
covery of costs and attorneys’ fees
which are expressly available by stat-
ute and otherwise unavailable in a
common law action for damages. O
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