


Conquering the Maze of Certiorari Review
of Local Government Quasi-Judicial

Land Use Decisions

by Gary K. Hunter, Jr., and Jennifer A. Tschetter

or land use practitioners,

there are few feelings

worse than walking away

from a county commission
meeting in the dead of night after
an hours-long quasi-judicial hear-
ing which—despite your prepara-
tion—results in a defeat. Worse yet
is waking up the next morning to
the realization that you must pre-
pare a petition for writ of certio-
rari. In an effort to ease uncertain-
ties with this process, this article
synthesizes the rules and cases ap-
plicable to certiorari review and of-
fers a practical guide to the certio-
rari process.

* What are the deadline and re-
quirements for filing a petition for
writ of certiorari?

Rule 9.100(c) of the Florida
Rules of Appellate Procedure re-
quires that a petition for writ of
certiorari be “filed within thirty
(30) days of rendition of the order
to be reviewed.” (Emphasis added.)
Rule 9.100(g) specifically requires
that all petitions for certiorari con-
tain at least the following: 1) the
jurisdictional basis; 2) facts enti-
tling petitioner to relief; 3) nature
of the relief sought; and 4) argu-
ment with appropriate citations.
The rule also requires that the pe-
tition have on its first page a cap-
tion appropriate for the court in
which the petition is filed. If the
action is a circuit court petition for
writ of certiorari, Rule 9.100(f)(2)
further requires that the caption
contain a statement that the plead-
ing is in actuality a petition for
writ of certiorari filed pursuant to
Rule 9.100. Typically, placement of

This article
synthesizes the
rules and cases

applicable to
certiorari review and
offers a practical
guide to the
certiorari process.

a short statement such as “Rule
9.100 Petition for Writ of Certio-
rari” above the case number will
satisfy the requirements of the
rule.

The petition itself cannot exceed
50 pages in length.! Unlike the gen-
eral rules regarding lengths of
briefs filed in appellate proceed-
ings,? Rule 9.100 makes no provi-
gion for petitions in excess of 50
pages.

e What local government deci-
sions are reviewable via a petition
for certiorari?

Quasi-judicial decisions of agen-
cies, boards, and local government
commissions not directly appeal-
able by way of another provision of
general law are reviewable via a pe-
tition for certiorari.’® The Florida
Supreme Court described quasi-ju-
dicial decisions as the application

of existing policies as opposed to the
formulation of new policies.? In the
land use context, quasi-judicial de-
cisions appropriate for certiorari
review normally involve approval of
site plans,® building permits,® re-
zoning applications,’ plats,® special
exception permits,® and any other
development orders."

Legislative decisions by local gov-
ernments for which there is a rem-
edy pursuant to Florida’s Adminis-
trative Procedure Act are not
reviewable via a petition for writ of
certiorari in circuit court. For ex-
ample, decisions regarding compre-
hensive plan amendments,'! includ-
ing small scale plan amendments,*?
are not appropriate for certiorari
review in circuit court.’* Addition-
ally, the Florida Supreme Court re-
cently clarified that constitutional
challenges to local government ac-
tion are not subject to certiorari re-
view as the reviewing court is with-
out power in a certiorari proceeding
to declare the local government’s
decision violative of the federal or
state constitution.'

®» Must the local government’s
decision be in writing?

In most cases, no. Although the
authors of this article agree with
Justice Pariente’s dissent in
Broward County v. G.B.V., 787 So.
2d 838 (Fla. 2001), regarding the
usefulness of written findings, as of
yet, there is no universal require-
ment in Florida that quasi-judicial
decisions by local governments be
reduced to writing. However, excep-
tions to the general rule can be
found in specific statutes. For ex-
ample, the federal Telecommunica-
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tions Act requires that the final de-
cision of a local government regard-
ing consideration of a request for a
communications tower be made in
writing.'® Unless governed by a spe-
cific statutory requirement (and in-
terpretive case law supporting the
proposition that a decision is not fi-
nal until reduced to writing), it
should be assumed for purposes of
calculating pertinent filing dead-
lines that a local government’s de-
cision is rendered on the day the
vote is cast.

* Must an appendix be filed with
the petition?

Yes. Rule 9.100(g) requires that a
petition be accompanied by an ap-
pendix which comports with the re-
quirements of Fla. R. App. P. 9.220
which in substantive part requires
that the appendix contain “such por-
tions of the record deemed necessary
to an understanding of the issues
presented.” Florida courts have
ruled on several occasions that lack
of an appendix’® or an insufficient
appendix'’ is grounds for dismissal
or denial of a petition for certiorari.
Rule 9.100(g) also requires that the
petition “contain references to the
appropriate pages of the supporting
appendix.”

The appendix must be mdexed
and composed on 8 ¥ x 11 inch pa-
per.’® It must be either bound sepa-
rately or separated from the petition
itself by some type of divider or tab.2?
If the appendix is separately bound,
the index will typically be captioned.
If a written opinion exists, such as
a resolution, a copy must be included
in the appendix.®

The appendix must contain the
decision for which review is sought
if it has been reduced to writing.
Beyond that, technically, the appen-
dix is only required to contain that
information necessary to an under-
standing of the issues raised by the
petition. Typically, the appendix will
contain items such as a transcript
(if available), official minutes of the
meeting(s), the application for de-
velopment approval, and any exhib-
its introduced at the quasi-judicial
hearing. Items in the appendix must
be confined to those items which
would otherwise be properly char-

acterized as part of the “record.” As
such, newly created affidavits and
other documents not presented at
the quasi-judicial hearing are not
appropriate for inclusion in the ap-
pendix.

® Does a record need to be trans-
mitted that includes a transcript of

- the hearing?

No. Rule 9.100() specifically pro-
vides that no record be transmitted
to the court except upon order of the
court. It is, however, permissible and
common practice to include a tran-
script of the quasi-judicial hearing,
if available, as part of the appendix
filed in support of the petition. The
plain language of the rule does not
require transmission of a transcript
so long as the appendix contains
enough material to set forth an ad-
equate basis for relief. If it is deter-
mined that the transcript is not
“necessary to an understanding of
the issues presented,” there is no
requirement that a transcript be
prepared and mcluded as part of an
appendix. -

Occasmns wﬂl undoubtedly arise
when a court reporter is not on hand
to transcribe the meeting in “real
time.” A workable substitute is to
have a court reporter obtain copies

“of audio tapes of the meeting, if

they exist, and transcribe the tapes.
If transcription is simply not pos-
sible due to bad audio quality, un-
availability of tapes or otherwise,
the only recourse is to obtain the
“official minutes” of the meeting, as
recorded by the clerk. In cases
where live transcription or tran-
scription of a recording of the meet-
ing is not available, the only avail-
able medium reflecting the
proceedings is likely the minutes of
the meeting, which are inevitably
composed as the clerk perceives fit.
The prudent practitioner will have
a court reporter on hand for a
quasi-judicial hearing and deter-
mine after the meeting if transcrip-
tion is necessary.

s What formatting and other
technical considerations need to be
taken into account when filing the
petition?*!

The petition must be presented to
the court in typeface that is either
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Times New Roman 14-point font or
Courier New 12-point font.?2 To en-
sure compliance with the rule, the
petition must contain a “certificate
of compliance,”® located after the
certificate of service, which indicates
that the brief comports with the font
requirements of Rule 9.100(1). The
petition must be printed with one
inch margins on all sides, and the
text is to be double-spaced, except
for footnotes and quotations which
may be single-spaced. As the peti-
tion is filed pursuant to the Florida
Rules of Appellate Procedure, the
uniform citation requirements pre-
scribed by Rule 9.800 are applicable.

_® If other causes of action exist
as a result of the same local gov-
ernment action, should the petition
for writ of certiorari be filed as a
separate cause of action or included
as part of one filing which consists
of a complaint and petition for writ
of certiorari? .

Often, one local govemment deci-
gion will result in multiple causes
of action. For example, the failure
of a local government to approve a
development order at a quasi-judi-
cial hearing may result in a com-
plaint for declaratory and injunctive
relief based on inconsistency with
the local comprehensive plan as well
as a petition for writ of certiorari
claiming a lack of competent sub-
stantial evidence to support the
quasi-judicial decision. The question
is whether the complaint and peti-
tion can be filed as part of the same
initial filing with the petition for
writ of certiorari being another
“count” of the complaint. The answer
is that practitioners tend to disagree
on the appropriate course of action,
although the authors believe that in
almost all cases, filing a petition for
writ of certiorari in circuit court as
part of a larger complaint stating
other causes of action is appropri-
ate and saves your client the addi-
tional costs associated with pursu-
ing two litigation matters.

Rule 1.630 of the Florida Rules
of Civil Procedure affords circuit
courts the power to review com-
plaints for common law certiorari
and notes that the initial pleading
shall be a complaint.?* The Florida



Supreme Court has noted that al-
though the appellate rules apply
to certiorari proceedings in circuit
court, the true nature of the pro-
ceedings is more akin to a “trial
de novo” than an “appeal.”? The
recent debate among land use
practitioners regarding whether
separate causes of action must be
filed stems from the Florida Su-
preme Court’s December 2003 rul-
ing in Miami-Dade County v.
Omnipoint Holdings, 863 So. 2d
195 (Fla. 2003), in which the court
held that review of the constitu-
tionality of a local regulation is in-
appropriate through certiorari re-
view. Due to the limited nature of
the scope of review and possible
remedies applicable to certiorari
actions, the court’s decision in
Omnipoint is not surprising as the
district court not only upheld the
circuit court’s quashing of the lo-
cal government decision but also
sua sponte declared portions of the
local government regulations un-
constitutional. Omnipoint does not
specifically prohibit filing one
cause of action which contains a
petition for certiorari review and
pleads other bases for relief. The
appropriate interpretation of
Omanipoint until further clarified
is that one cause of action is per-
missible pleading practice.

From a practical standpoint, it
would be prudent to hold the
noncertiorari causes of action in
abeyance (by way of joint stipula-
tion or otherwise) until after the
court issues its decision in the cer-
tiorari proceeding. The court’s cer-
tiorari review is limited to the
record, as explained above,
whereas in a declaratory judgment
action alleging inconsistency be-
tween a local government decision
and the applicable comprehensive
plan is a de novo proceeding at
which all evidence available, not
just presented to the local govern-
ment, may be considered by the
court in making its determination.
In order to keep the certiorari re-
view untainted by extraneous and
inadmissible evidence the best
course of action is to delay the in-
troduction of such evidence and

issues until the conclusion of the
certiorari proceeding, should pur-
suit of alternative remedies be
necessary at that point.

As a final note on this subject,
every lawyer’s touchstone for plead-
ing should be what is usual, custom-
ary and expected in the circuit at
issue. Some circuits have appellate
divisions which are the appropriate
forum for the certiorari proceeding,
but not other legal claims. Other cir-
cuits are accustomed to the filing of
separate causes of action. Local
practice in your circuit should fac-
tor heavily in this decision.

e What happens upon filing?

After filing the petition for writ
of certiorari, the onus is on the court
to take action. Rule 9.100(f}3) re-
quires the clerk of the circuit court
to transmit the petition and appen-
dix to the assigned judge in order to
determine whether an order to show
cause should be issued. The court
typically reviews the petition and
appendix for sufficiency and if ap-

propriate an order to show cause is
issued. The order to show cause di-
rects the respondent to “show cause”
why the petition for certiorari
should not be granted. Rule 9.100¢h)
provides that the petition must
demonstrate at least one of three
things for the court to issue an or-
der to show cause: 1) a preliminary
basis for relief; 2) a departure from
the essential requirements of law
which will cause material injury for
which there is no adequate remedy
through appeal; or 3) that review of
final administrative action would
not provide adequate relief. If the
petition demonstrates such a basis
for relief, the court, in its discretion,
may issue an order to show cause.

e What if the court fails to issue
an order to show cause in a timely
manner?

The Rules of Appellate Procedure
do not prescribe any time period in
which the court must issue an or-
der to show cause or decline to do
so. If more than 90 days have
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elapsed since filing the petition, it
is possible that the petition has not
been properly directed by the clerk
or the court is otherwise unaware
of its pendency. After three months,
it is in your client’s best interest to
ensure the court is aware of the
pending petition without offending
the assigned judge. A good first step
would be to contact the court clerk
to confirm that the petition and ap-
pendix were forwarded to the appro-
priate judge for review as required
by Rule 9.100(f)(3).

Other possible options include a
request for case management con-
ference and/or submission of a po-
lite letter to the assigned judge.
Technically, it would be possible to
wait an extended period of time to
resolve the matter as petitions for
writ of certiorari are not fairly sus-
ceptible to motions to dismiss for
failure to prosecute;* however, such
delay is seldom in the client’s best
interest.

® Must the court issue an order to
show cause?

No. Rule 9.100(h) describes the
court’s power to issue orders to show
cause as discretionary.” Florida cir-
cuit courts which have declined to
issue orders to show cause in cases
where it was determined that the
petitioner failed to state a prelimi-
nary basis for relief have been up-
held on appeal.? It is worth noting,
however, that recent cases from the
Second District suggest that if the
petition is facially sufficient and
demonstrates a preliminary basis
for relief, an order to show cause
must be issued.”

s Is it appropriate to file a motion
to dismiss a petition for writ of cer-
tiorari prior to the issuance of an or-
der to show cause?

No. The only appropriate respon-
sive pleading permitted by the rules
is a response brief which is to be
filed only after issuance of an order
to show cause.®

o When is the response brief due
and what are its technical require-
ments?

Pursuant to Rule 9.100() the re-
sponse is due on the date set by the
court in the order to show cause. The
response brief must contain argu-

ment in support of respondent’s po-
sition, citation of authority, and ap-
propriate references to the appen-
dix. The respondent may also file
additional portions of the record
with the court by way of an appen-
dix, if necessary. The response brief
cannot exceed 50 pages in length®
and must meet the same technical
requirements as the petition de-
scribed above (uniform citation, font
requirements with certificate of
compliance, page size, margins, and
double-spaced).®

* When is the reply brief due and
what are its technical requirements?

The reply brief must be served
within 20 days of the service of the
response brief, unless another time
is set by the court.®® The reply brief
cannot exceed 15 pages in length,
but it may be filed with a supple-
mental appendix, if necessary.
Again, the reply brief must comply
with all technical formatting re-
quirements prescribed by Rule
9.100(D) of the Florida Rules of Ap-
pellate Procedure.

e What is the standard of review
applied by the circuit court in decid-
ing whether to issue an order to show
cause?

The Florida Supreme Court has
described circuit court certiorari re-
view of quasi-judicial local govern-
ment decisions as “first-tier” certio-
rari review. In first-tier certiorari
review, the court must determine
“(1) whether procedural due process
is afforded, (2) whether the essen-
tial requirements of the law were
observed, and (3) whether the ad-
ministrative findings and judgment
are supported by competent sub-
stantial evidence.” The circuit court
is without power to take any action
in the certiorari proceeding except
to quash the decision of the local
government and thereby “halt the
miscarriage of justice.”®

e What is “supported by competent
substantial evidence?”

Too often in certiorari proceed-
ings, lawyers ask the court to re-
weigh the evidence presented at the
quasi-judicial hearing by taking into
account that evidence which sup-
ports the decision of the local gov-
ernment and comparing its relative
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strength to that evidence which re-
buts the decision of the local gov-
ernment. Such practice is inappro-
priate as part of first-tier certiorari
review. The circuit court’s function
in evaluating the competent sub-
stantial evidence prong of the first-
tier certiorari review is to peruse the
record to find evidence which sup-
ports the local government’s deci-
sion and then determine whether
such supporting evidence is compe-
tent and substantial.? From a prac-
tical standpoint, the standard of re-
view in certiorari proceedings is
very deferential to the local govern-
ment decision, as any evidence de-
termined to be competent and sub-
stantial will effectively defend the
propriety of the local government
decision.?’

e What recourse exists for an ad-
verse decision by the circuit court?

The appropriate recourse for an
adverse decision by the circuit court
is to file a petition for writ of certio-
rari in the appropriate district court
of appeal. Because Rule 9.100 will
govern the certiorari proceedings in
the district court, the technical as-
pects of the certiorari process will
be the same as the circuit court ex-
cept that the order to be reviewed
is that of the circuit court, not the
local government.

*» What is the standard of review
applied by the district court of ap-
peal in its certiorari review of the cir-
cuit court decision?

Certiorari review by the district
court of appeal is more limited than
that afforded the parties in the cir-
cuit court proceeding. It has been
described by the Florida Supreme
Court as “second-tier certiorari re-
view” which is “similar in scope to
true common law certiorari.”®® In
reviewing the circuit court’s judg-
ment, the district court is limited to
consideration of whether the circuit
court afforded procedural due pro-
cess and applied the correct law.®
Consideration by the district court
of whether the decision is supported
by competent substantial evidence
is impermissible. Likewise, the dis-
trict court is without power to ad-
dress the merits of the controversy
by a judgment directed to either the



circuit court or local government.
The district court through certiorari
review is only empowered to quash
the order of the circuit court and
remand for further proceedings.

Conclusion

As with most legal endeavors, pre-
paring an effective petition for writ
of certiorari begins before the open-
ing of the quasi-judicial hearing. A
ugeful and thorough record is an
essential step toward effectively ar-
guing a petition for writ of certio-
rari in circuit court. After the hear-
ing, understanding and being
comfortable with the rules and cases
governing the certiorari process will
go a long way toward effective ad-
vocacy and defense of your client’s
interests. O
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