


ADMINISTRATIVE LAW

Required Rulemaking Under
Florida’s APA: An Analysis
of “Feasible” and “Practicable”

ulemaking is not a matter
of agency discretion,” the
Florida Legislature de-
creed in 1991 by enacting
§120.535 into Florida's Administrative
Procedure Act.! In so doing, the legisla-
ture modified a more than decade-old
judicial exception to required rulemak-
ing created by McDonald v. Department
of Banking and Finance, 346 So. 2d 569
(Fla. 1st DCA 1977), and refined by its
progeny. It allowed agencies the choice
of either adopting their “incipient” or
emerging policies as rules, or not adopt-
ing those policies as rules and
explicating, supporting, and defending
such policies with competent, substan-
tial evidence in the record of a §120.57
proceeding.2
The McDonald exception was based
on the recognition that agency rules
develop along a continuum “from vague
standards to definite standards to broad
principles to rules)® The McDonald
court reasoned that agencies would be
unable to develop their rules along this
vague-to-definite continuum if they
could not record and communicate
emerging policy “without offending Sec-
tion 120.54."% Without the possibility
of developing rules along this contin-
uum, “public information concerning
agency purpose would vanish.”5 Agency
orders would become “arid unreason-
ing edicts” if rulemaking was strictly
required of incipient policy because if
the agency attempted to explain the
basis for its decision in a final order,
the basis would be attacked as an
invalid rule which would nullify the
agency’s action.$
The McDonald court noted that “[s]ec-
tion 120.68(12)(b) [now section 120.68(12)
(c)] recognizes there may be ‘officially
stated agency policy’ otherwise than
in ‘an agency rule’”” The McDonald
court then reasoned that “since all

F.S. §120.5635
requires agencies
to maintain a
constant vigil
over their nonrule
policy statements
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agency action tends under the APA to
become either a rule or an order, such
other ‘officially stated agency policy’ is
necessarily recorded in agency orders.”
Section 120.53(2) requires agencies to
catalogue these orders by a subject-
matter index and make them available
for the public to inspect and copy.
Thus, the McDonald court concluded
that the public could inform itself of,
and rely on, an agency’s incipient pol-
icy because these catalogued orders
would form “an ever-expanding library
of precedents ts which the agency must
adhere or explain its deviation.®

To encourage agencies to adopt pol-
icy as rules, the McDonald court held
that “[tlo the extent the agency may
intend in its final order to rely on or
refer to emerging policy not recorded
in rules or discoverable precedents
... that policy must be established and
may be challenged by proof” in a
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§120.57 proceeding.!® By burdening
agencies with repeatedly explaining
and proving their emerging nonrule
policies by conventional methods of
proof, and by allowing substantially
affected persons the continual opportu-
nity to challenge nonrule policy in
§120.57 proceedings, the McDonald
court reasoned that agencics would
adopt policies as rules to relieve them-
selves of this burden and insulate them-
selves from this continual challenge.!!
Additionally, since nenrule policy would
eventually appear in an agency’s final
order subject to §120.68 judicial re-
view, the McDonald court concluded
that continual judicial review of the
agency’s nonrule policy basis would
induce agencies to adopt their policies
as rules.1?

However, a 1989 legislative staff
study indicated that the McDonald
premise of “an ever-expanding library
of precedents” available to the public
was being unmet because most agen-
cies did not maintain useful subject
matter indexes, and did not have all
their agency orders readily available.!3
Additionally, scholars and others in
the area were arguing that the
McDonald premise of continual judi-
cial review as an inducement to agency
rulemaking was also being unmet be-
cause courts were allowing agencies to
decide whether to adopt their policies
by rule instead of examining agency
nonrule policy to see if it was truly
incipient.!* To correct these unmet
McDonald inducements to rulemaking,
the legislature enacted §120.535.16.15

Impact of F.S. §120.535

Section 120.535(1) provides: “[elach
agency statement defined as a rule
under section 120.52(16) shall be
adopted by the rulemaking procedure



provided by section 120.54 as soon as
feagsible and practicable” Section
120.52(16) defines a rule as:

[Elach statement of general applicability
that implements, interprets, or prescribes
law or policy or describes the organization,
procedure or practice requirements of an
agency and includes any form which im-
poses any requirement or solicits any
information not specifically required by stat-
ute or by existing rule. This term also
includes the amendment or repeal of a rule.

This definition was not changed with
the enactment of §120.535.16 Thus, the
determination of when an agency state-
ment is a rule because it is generally
applicable or implements, interprets,
or prescribes law or policy remains
unchanged. Similarly, the process for
determining when an agency’s state-
ment is a rule because it “purports in
and of itself to create certain rights and
adversely affect others”!” or serves “by
[its] own effect to create rights, or
require compliance, or otherwise to
have the direct and consistent effect of
law”18 remains unchanged. Agency state-
ments which are not generally
applicable due to temporal or geo-
graphic!? limitations do not meet the
definition of a rule and, therefore, are
not subject to the §120.535 analysis.
Likewise, agency statements which are
not generally applicable because they
apply only to limited individuals or are
not intended by their own effect to
create rights or require compliance?0
are not rules as defined in §120.52(16)
and are not subject to §120.535.

What the enactment of §120.535 did
change is the McDonald incipient pol-
icy exception to required rulemaking.
Section 120.535 altered this exception
by creating a duty to overcome a pre-
sumption that rulemaking is feasible
and practicable when a nonrule policy
is challenged in a §120.535 proceed-
ing.?! An agency can overcome this
presumption by proving one of five
statutory criteria.

Feasible

To overcome the presumption that
rulemaking is feasible, an agency must
prove that:

1) The agency has not had sufficient
time to acquire the knowledge and
experience reasonably necessary to ad-
dress a statement by rulemaking; or

2) Related matters are not suffi-
ciently resolved to enable the agency

to address a statement by rulemaking;
or

3) The agency is currently using the
rulemaking procedure expeditiously
and in good faith to adopt rules which
address the statement, 22

The first criterion for overcoming the
presumption of feasibility seems de-
signed to address those circumstances
in which an agency is reacting to a new
statute, legal precedent, or novel fac-
tual situation and does not yet have
the knowledge or experience to address
the matter by generally applicable
means.

For example, the nonrule morato-
rium the Department of Health and
Rehabilitative Services (HRS) imposed
in Balsam v. Department of Health and
Rehabilitative Services, 452 So0.2d 976
(Fla. 1st DCA 1984), might have satis-
fied this criterion. In Balsam, HRS
imposed the nonrule moratorium on
certificate of need applications to allow
it time to promulgate rules on state-
wide bed-need methodologies as was
mandated by recent legislation.23 HRS
then failed to promulgate these new

rules, and the Balsam court struck
down the moratorium as an invalid
rule.?* However, if HRS had promul-
gated the new rules, the nonrule
moratorium might have satisfied this
first criterion for overcoming the pre-
sumption of feasibility because HRS
might have been able to show that it
did not have sufficient time to acquire
the knowledge and experience reason-
ably necessary to develop general
standards and promulgate rules for the
new statewide bed-need methodologies.
Therefore, HRS could have shown that
it had to impose the nonrule morato-
rium until it could acquire the
necessary knowledge and experience.
Similarly, the nonrule moratorium
on authorizations for leases of sover-
eign submerged lands adjacent to
coastal barrier islands imposed by the
board of trustees of the Internal Im-
provement Trust Fund in Board of
Trustees of the Internal Improvement
Trust Fund v. Lost Tree Village Corpo-
ration, 600 So. 2d 1240 (Fla. 1st DCA
1992), might have satisfied this crit-
erion. The trustees imposed the nonrule
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moratorium in response to an applica-
tion for a sovereign submerged land
lease for a private docking facility on
the coastal island of Atsena Otie Key
which might have adversely impacted
natural resources. This application pre-
sented -a novel factual problem for
-which the trustees had no clear policy
to evaluate. The trustees needed time
to develop a “coastal island policy” that
would consist of “comprehensive guide-
lines to consider current levels of
development, existing land authoriza-
tions, and impacts on submerged
resources.’25
The Lost Tree nonrule moratorium
might satisfy the first criterion for
overcoming the presumption of feasi-
bility because the trustees lacked a
clear policy to evaluate the novel Atsena
Otie ‘Key sovereign submerged land
lease application problem. The trustees
needed sufficient time to acquire the
experience and knowledge reasonably
necessary to address the problem by
rulemaking. It would not have been
- feasible for the trustees to promulgate
a rule on leases of sovereign sub-
merged lands adjacent to coastal barrier
islands because they had not gained
enough knowledge or experience to
address this problem by generally ap-
,iahcable standards.
The nonrule sanctions policy mposed'

by_the Administration Commission’in
Florida League of Cities v. Administra-

tion Commission, 586 So. 2d 397 (Fla.
1st DCA 1991), might also have satis-
fied this first nonfeasibility criterion.
In Florida League, the commission was
presented with the novel problem of
sanctioning municipalities for their late
submittals of comprehensive plans re-
qmred by the Growth Management

#Act.?6 The resolution of this problem

required interpretation of the Growth
Management Act.?”

- Initially, the commission could not
fagree on how to impose the sanctions
and, therefore, directed its staff to
formulate a policy for the imposition
of sanctions.?8 Once staff developed a
policy, the commission implemented
the policy and imposed it on the muni-
cipalities without adopting the policy
by the rulemaking procedure.2?

The sanctions policy might have
satisfied the first criterion for overcom-
ing the feasibility presumption because
‘the commission was facing the novel
problem of imposing sanctions for un-
timely comprehensive plan submittals,

The commission
may not have had
sufficient time to

acquire the
knowledge and
experience
reasonably
necessary to
address the
~sanctions policy
by rulemaking

and the commission had to interpret
the ‘relatively new Growth Manage-
ment Act to resolve this problem. Thus,
the comunission may not have had
sufficient time t0 acquire the knowl-
edge and experience reasonably
niecessary to address the sanctions pol-
iey by rulemaking.

The second criterion for overcoming
the presumption of feasibility, that
“related matters are not sufficiently
resolved to enable the agency to ad-
dress a .statement by rulemaking”

‘Beems designed to address situations

in whlch omething other than lack of
agency knowledge or experience pre-

vents the agency from adopting a
-gtatement as a rule. “Related matters”

might consist of new technology or

‘methodology,” pending legislation, or
- pending litigation. For example, the

Department of Natural Resources’ use
of a nonrule “beach-dune system” de-
finition to establish the coastal con-
struction control line in Island Harbor
v. Departinent of Natural Resources,
495 So. 2d 209 (Fla. 1st DCA 1986),
might satisfy this second criterion.

In Island Harbor, DNR proposed
certain rule revisions to reestablish the
coastal construction control line in Char-
lotte County pursuant to statutory
mandate. In reestablishing the coastal
construction control line, DNR em-
ployed a newly developed erosion
computer model and new scientific meth-
odology to identify those portions of the
coast that might be affected by a three-
foot storm surge wave. In employing
this computer model and new scientific
methodology, DNR developed a non-
rule definition of the statutory term
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“beach-dune system.”30

Although DNR in Island Harbor had
sufficient knowledge and experience
in establishing coastal construction con-
trol lines to do so by rule, the employ-
ment of the new computer model and
new scientific methodology were mat-
ters related to the use of the nonrule
“beach-dune system” definition. The
new computer model and scientific meth-
odology may not have been sufficiently
resolved to enable DNR to address the
“beach-dune system” definition by rule-
making. Thus, DNR might have
satisfied the second criterion for over-
coming the feasibility presumption for
the “beach-dune system” definition pol-
icy.
~ The third criterion for overcoming
the presumption of feasibility, that
“the agency is currently using the rule-
makmg procedure expeditiously and
in good faith to adopt rules which
address the statement,” is self-
explanatory. Under the 1992 amend-
ments to Ch. 120, an agency could
overcome the presumption of rule feasi-
bility using this criterion by showing
that it provided notice of rule develop-
ment as allowed by §120.54(1)(c), and
is proceeding in good faith toward the
publication and adoptlon of the pro-
posed rule. The notice of rule
development allowed by $120.54(1)(c)
expands what is considered the “rule-
making procedure” to a point earlier
than publication of the proposed rule
by providing an additional procedure
of which the agency may avail itself.
If an agency elects not to provide a
notice of rute development, the agency
may only be able to overcome the
presumption of feasibility using this
criterion if it has published notice of its
intent to adopt the nonrule policy as a
rule,3! and is proceeding toward adop-
tion of the rule.

Practicable

To overcome the presumption that
rulemaking is practicable, an agency
must prove that:

1) Detail or precision in the estab-
lishment of principles, criteria, or
standards for agency decisions is not
reasonable undet the circumstances; or

2) The particular questions ad-
dressed are of such a narrow scope
that more specific resolution of the
matter is impracticable outside an ad-
Jjudication to determine the substantial



inlerests of a party based on individual
circumstances.52

The criteria for overcoming the pre-
sumption of rulemaking practicability
are similar to the statutory definition
of a rule. If the matter addressed by
an agency’s statement cannot reason-
ably be defined by sufficient detail or
precision to allow the agency to estab-
lish principles, criteria, or standards
for its decisions, then the statement
cannot be a rule because if a matter
has no common principles, criteria, or
standards, it cannot be applied gener-
ally. Likewise, if the questions the
agency's statement addresses are of
such a narrow scope that more specific
resoclution of the matter is impractica-
ble outside an adjudication to determine
the substantial interest of a party
based on individual circumstances, then
the statement is not a rule because a
matter not practicably susceptible to
resolution by general standards cannot
be generally applied. Thus, if an agency
can overcome the presumption that
adoption of a statement as a rule is
practicable using these two statutory
criteria, then the statement probably
does not meet the statutory definition
of a rule.

The criteria for overcoming the pre-
sumption of practicability will be
difficult to satisfy for nonrule policy
applied in licensee disciplinary pro-
ceedings. A nonrule policy, the violation
of which will trigger licensee discipli-
nary proceedings, in most instances
will be a policy for which the detail and
precision needed to establish general
standards is reasonable, or for which
the particular questions addressed are
of a general scope such that resolving
the matter outside adjudication is prac-
tical, because licensee disciplinary
proceedings involve an agency’s deci-
sion to enforce its policy against an
individual. In making that decision,
the agency will necessarily have deter-
mined that it wishes to generally
proscribe some objectionable conduct.
Thus, in most instances, the agency
will have established sufficient detail
and precision to address its policy by
rulemaking because, in determining
the objectionable conduct to be pro-
scribed, the agency will have had to
consider and resolve the details needed
to make that determination.

For example, in Anheuser-Busch v.
Dept. of Business Regulation, 393 So.
2d 1177 (Fla. 1st DCA 1981), the

Department of Business Regulation,
Division of Alcoholic Beverages and
Tobacco, brought a license disciplinary
proceeding against Anheuser-Busch to
enforce a nonrule policy against bar
spending which was an established
industry-wide practice in which a
representative of an alcoholic manufac-
turer or wholesaler purchased drinks
for consumers on a retail licensee’s
premises.?3 The department in
Anheuser-Busch would have been un-
able to overcome the presumption of
rulemaking practicability for this non-
rule policy using the statutory criteria
because the department, in banning a
well-known industry practice, had de-
termined clearly and unambiguously
what it wished to generally proscribe.
By that determination, the department
had reasonable detail and precision to
address the policy by rule, and resolu-
tion of the policy outside adjudication
was practicable.

F.S. §120.535 requires agencies to
maintain a constant vigil over their
nonrule policy statements keeping in
mind the criteria which must be met
to overcome the presumptions of feasi-
bility and practicability. To some ex-
tent, §120.535 may result in agency
orders which are “arid unreasoning
edicts,” as the MeDonald court warned,
because agencies may avoid explaining
the policy basis for their decisions out
of fear of a §120.535 challenge. More
probably, §120.535, combined with the
1992 rulemaking procedure streamlin-
ing amendments to Florida’s APA, will
result in increased rulemaking activity
that will provide the public with a
clearer understanding of agency policy
and provide [or greater legislative over-
sight of agency lawmaking.(]

L Fra. Star. §120.5356 became effective
on March 1, 1992, 1991 Fla. Laws 191. For
an excellent discussion of the legislative
history behind the adoption of §120.535, see
Dore, Florida Limits Policy Development
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