


More Flexible Cleanup in Florida:
RCRA Corrective Action Reforms

by Ralph A. DeMeo, Michael P. Petrovich, and Matthew L. Hicks

he Resource Conserva-
tion and Recovery Act
(RCRA),42 U.S.C. §6901
et seq., the comprehen-
sive program which regulates the
management of hazardous waste,
has undergone significant reform
within the past few years. At the
core of the reforms is “Results-
Based Corrective Action,” which fo-
cuses on remediation outcomes
rather than unnecessary adminis-
trative process. This includes “set-
ting cleanup goals, providing pro-
cedural flexibility in how goals are
met, inviting innovative technical
approaches, focusing data collec-
tion, and letting owner/operators
undertake cleanup action with re-
duced Agency oversight, where ap-
propriate.” These reforms are de-
signed to facilitate faster and more
cost-effective cleanup while still
protecting human health and the
environment. These reforms are
also consistent with the Florida
Department of Environmental
Protection’s (DEP) policy of “more
protection, less process.”

This article will highlight the
most important recent RCRA cor-
rective action reforms with empha-
sis on DEP’s contaminated media
guidance. This article also will ex-
plain how these reforms should
translate into faster and less costly
cleanup of contaminated sites in
Florida.

Background

The RCRA corrective action pro-
gram is located in §3004(u) and (v)
of the RCRA Hazardous and Solid
Waste Amendments (HSWA) of

The RCRA corrective
action reforms
outlined in this

article are among
the most important
changes in
environmental law
during the past
several years.

1984. The U.S. Environmental Pro-
tection Agency granted the State of
Florida final authority to imple-
ment the RCRA corrective action
program on September 18, 20002
EPA’s RCRA corrective action pro-
gram is designed to remove con-
tamination and contamination
sources at treatment, storage, and
disposal facilities. At the time
Florida received authorization to
implement the program there were
124 facilities subject to RCRA cor-
rective action in Florida. Other ex-
isting and new facilities are poten-
tially subject to this program.
Corrective action provides chal-
lenges for owner/operators and pro-
gram managers due to the unique
circumstances of each site. Differ-
ent wastes, multiple generators,
and fragmented sites with unique
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hydrogeological conditions all make
for challenging cleanup scenarios.
The multitude of unfinished clean-
ups have forced regulators to build
more efficiencies into the corrective
action program.

Corrective Action Reforms

Remedial Action Plans and
HWIR-Media

For years hazardous waste gen-
erated at cleanup sites was subject
to the full suite of regulations un-
der RCRA Subtitle C. The base
RCRA program is prevention-ori-
ented and written broadly to apply
minimum standards for the man-
agement of hazardous waste na-
tionwide. Prevention-oriented pro-
grams have different objectives and
incentives than response-oriented
programs such as Superfund and
RCRA Corrective Action and EPA
recognized that Subtitle C require-
ments were inappropriate for
cleanup projects.

On November 30, 1998, EPA pub-
lished its Hazardous Remediation
Waste Management Requirements
(HWIR-Media) rule that creates
five new requirements for RCRA
hazardous remediation wastes
treated, stored, or disposed during
cleanup actions.® First, the HWIR-
Media rule streamlines the RCRA
permitting process for cleanup
wastes treated, stored, or disposed
during cleanup through the cre-
ation of remedial action plans
(RAPs), which are special RCRA
permits that authorize the treat-
ment, storage, or disposal of hazard-
ous remediation waste. Second, the
HWIR-Media rule releases facili-



ties permitted under this new pro-
cess from facility-wide corrective
action requirements. Third, the
HWIR-Media rule creates a new
type of unit called a “staging pile”
that allows for flexibility in storing
remediation wastes during cleanup.
Fourth, dredged materials managed
under the Marine Protection, Re-
search, and Sanctuaries Act or the
Clean Water Act are excluded from
RCRA Subtitle C requirements. Fi-
nally, the HWIR-Media rule pro-
vides for an expedited authorization
process for states updating their
RCRA programs to incorporate fed-
eral RCRA revisions.

RAPs are arguably the most in-
novative corrective action reform in
recent years. Prior to the creation
of the RAP, facility owners and op-
erators who wished to treat, store,
or dispose of remediation waste on-
site had to obtain an RCRA permit
and comply with all the require-
ments that come with an RCRA per-
mit including facility-wide correc-
tive action. RAPs are a special form
of permit specifically tailored to
cleanup scenarios that provide a
more streamlined permitting and
approval process while maintaining
the minimum statutory public par-
ticipation requirements. RAPs allow
facility owners and operators to
manage remediation waste where it
is excavated or treated without hav-
ing to perform corrective action at
the entire facility. The RAP is de-
signed for the management of haz-
ardous remediation wastes as op-
posed to as-generated wastes and
does not affect when a traditional
RCRA permit is required.

CAMU Amendments

Corrective action management
units (CAMUs) were authorized by
rule in 1993 to facilitate cleanup at
remediation sites by exempting the
on-site management of cleanup
wastes from land disposal restric-
tions and minimum technology re-
quirements.* On December 21, 2001,
EPA published a final rule that
amends the 1983 CAMU rule in six
ways which, according to EPA, pro-
vide more specific regulatory stan-
dards while continuing to “remove
the disincentives to cleanup that

result from applying RCRA regula-
tions for as-generated wastes to
cleanup wastes.”

The final rule establishes a spe-
cific definition for wastes eligible for
placement in CAMUSs. The definition
of “CAMU-eligible wastes” includes
hazardous and nonhazardous
wastes generated on-site and man-
aged for implementing cleanup, dis-
tinguishes between as-generated
and cleanup wastes, includes intact
and substantially intact tanks, al-
lows for nonhazardous, as-gener-
ated wasted to be placed in CAMUs
if such placement would facilitate
treatment or the performance of the
CAMU, and allows the regional ad-
ministrator to disallow the place-
ment of certain types of waste in
CAMUs.

The final rule also establishes
more detailed minimum design and
operation standards for CAMUs in
which wastes will remain in place
after closure. These design and op-
eration standards include minimum
liner requirements for new, ex-
panded, or replacement liners, mini-
mum design criteria for CAMU caps,
and corrective action for any re-
leases from CAMUs to groundwater,

The final rule further establishes
specific treatment standards for
wastes placed in CAMUs. The treat-
ment standards for CAMU-eligible
waste apply only to “principal haz-
ardous constituents” (constituents
that the regional administrator de-
termines pose a risk to human
health and the environment at lev-
els substantially higher than the
cleanup levels and goals at the site).
Under the final rule, principal haz-
ardous constituents must be treated
to national minimum treatment
standards which can be adjusted by
the regional administrator through
“adjustment factors” to reflect site-
specific conditions.

In addition, the final rule estab-
lishes more specific information re-
quirements for CAMU applications
and provides for notice and hearing
opportunities for members of the
public living within the vicinity of
the CAMU. Also, the final rule es-
tablishes new requirements for
CAMUs used only to treat or store

cleanup wastes. CAMUs used only to
treat or store cleanup wastes are sub-
ject to the design, operating, and clo-
sure standards of staging piles unless
the CAMU exceeds the staging pile
time limit of two and one-half years.
Furthermore, the final rule “grand-
fathers” certain CAMUs allowing
them to operate under the 1993
CAMU rule. The grandfathering pro-
vision applies to CAMUs that re-
ceived approval prior to the effective
date of the final rule. The grandfa-
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ther provision also applies to
CAMUs for which substantially
complete applications were submit-
ted to EPA on or before 90 days af-
ter the publication of the August 22,
2000 proposed rule.

In addition to the amendments
listed above, the final rule amends
the regulations for “staging piles” to
allow for physical operations such
as mixing or blending which are in-
tended to prepare wastes for subse-
quent management or treatment.
The final rule also adds a new pro-
vision allowing off-site placement of
hazardous CAMU-eligible waste in
hazardous waste landfills, if they
are treated to meet CAMU treat-
ment standards. Finally, the final
rule grants states that were autho-
rized to administer the 1993 CAMU
rule interim authorization and ex-
pedites the authorization process for
states not yet authorized for the
1993 CAMU rule.

Post-closure Alternatives

After years of experience imple-
menting RCRA corrective action,
EPA discovered regulatory ineffi-
ciencies with certain RCRA closure
scenarios. Sites where RCRA regu-
lated units and solid waste manage-
ment units (SWMUSs) or areas of
concern had both contributed to a
release of hazardous constituents to
the soil and groundwater were sub-
Jject to two different sets of RCRA
requirements —closure require-
ments at the regulated unit and cor-
rective action requirements at
SWMUs (or areas of concern)—even
though a single release had oc-
curred. EPA was concerned that this
“dual regulatory structure [would]
unnecessarily impede cleanups.”

On October 22, 1998, EPA pub-
lished a final rule that provides flex-
ibility to combine the two sets of
requirements by allowing
nonpermitted land disposal units
requiring post-closure care to use
alternative authorities in lieu of
post-closure permits and allowing
EPA and authorized states to re-
place the regulatory requirements
of 40 CFR Parts 264 and 265, Sub-
part F (groundwater monitoring),
Subpart G (closure and post-clo-
sure), and Subpart H (financial re-

sponsibility) at permitted facilities
with alternative corrective action
authorities where a) the regulated
unit is situated among SWMUs (or
areas of concern), b) a release has
occurred, and c¢) both the regulated
unit and one or more SWMUs (or
areas of concern) are suspected of
contributing to the release. The al-
ternative standards for permitted
facilities are to be issued in the per-
mit or an enforceable document ref-
erenced the permit. According to the
final rule preamble, “EPA and au-
thorized states may develop the
cleanup requirements for the regu-
lated unit and SWMUsz under non-
permit authorities, such as
CERCLA or a state superfund stat-
ute, but they must incorporate them
into the permit, or incorporate them
into an enforceable document, which
is referenced in the permit.”

Elimination of Closure Permits in
Florida

In Florida, a person who conducts
hazardous and solid waste cleanup
must first obtain a permit before
closing down a facility. House Bill
1425, passed in 2000, amended the
laws of the state to provide for a
clean closure plan approval or a post
closure permit to be obtained in-
stead of a closure permit. This bili
brings Florida law into conformance
with the federal Results-Based Cor-
rective Action program by requiring
closure plans and post closure per-
mits rather than closure permits.
F.S. §403.087 is amended to reflect
the fee that may be charged for a
post closure permit or clean closure
plan approval.” F.S. §403.722, which
requires individuals to first obtain
a permit prior to constructing, modi-
fying, or closing a hazardous waste
facility has also been changed so
that it now applies to postclosure
permits or clean closure plan ap-
proval.®

LDR Phase IV Rule

Hazardous wastes and media
must meet certain treatment re-
quirements before being land dis-
posed. These land disposal restric-
tions (LDRs) have traditionally
required treatment of hazardous
wastes to the best demonstrated
available technology (BDAT). Origi-
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nally, LDRs were developed for pure,
industrial hazardous waste.® Appli-
cation of LDRs to contaminated soils
left remediation managers with two
choices: cap and treat hazardous
contaminated soil in place in order
to aveid having to comply with
LDRs, or excavate the soil and treat
it to the full extent of BDAT This
situation created an incentive on the
part of remediation officials to se-
lect remedies that minimize the
application of LDRs.

To prevent this situation, EPA is-
sued the Phase IV rule which estab-
lished a new treatability group—
contaminated soils—as well as
LDRs designed specifically for that
treatability group. The soil treat-
ment standards developed by EPA
can be achieved using a variety of
treatment technologies rather than
the “best” technology required by
the BDAT. The soil treatment stan-
dards require that the concentra-
tions of hazardous constituents in
contaminated soils be reduced by 90
percent or be reduced to a level
equal to 10 times the universal
treatment standards (UTS), which-
ever is greater. This is commonly
referred to as “90% capped at 10
times UTS.”

The land disposal restriction treat-
ment requirements promulgated in
the LDR Phase IV rule are prima-
rily technology-based. The LDR
Phase IV rule provides a variance
from these technology-based stan-
dards when EPA or an authorized
state make a site-specific determi-
nation that “compliance with the
treatment standards would result in
treatment beyond the point at which
short- and long-term threats to hu-
man health and the environment are
minimized. This allows a site-spe-
cific, risk-based determination to
supersede the technology-based LDR
treatment standards under certain
circumstances.”?

DEP Contaminated
Media Policy

The cleanup of contaminated sites
throughout the state is a costly en-
deavor and a significant portion of
that cost is attributable to the
proper treatment, storage, and dis-



posal of polluted soil and groundwa-
ter—contaminated media. The age-
old question of how clean is clean
has real dollars attached to it and
property owners have incentive to
demonstrate to state regulators that
their soil and groundwater contain-
ing a hazardous waste do not
present a threat to human health
and the environment and thus
cleanup activities should terminate.
The recently published DEP con-
taminated media policy provides
two mechanisms whereby a prop-
erty owner can demonstrate to DEP
that its hazardous waste-contami-
nated media does not pose such a
threat.

Background

In order to understand how haz-
ardous waste contaminated media
are captured in the regulatory net
of state and federal agencies, a quick
primer on RCRA hazardous waste
rules is needed. Under RCRA there
are three types of hazardous wastes:
characteristic hazardous wastes,
listed hazardous wastes, and mix-
tures of solid waste and hazardous
waste (also known as the “mixture
rule”).!! A characteristic hazardous
waste remains hazardous until it no
longer contains a hazardous char-
acteristic. A listed hazardous waste
remains hazardous unless a genera-
tor is successful in having it
“delisted” by means of a formal pe-
tition process. Hazardous waste
mixtures of characteristic hazard-
ous waste remain hazardous as long
as the mixture exhibits a character-
istic. Hazardous waste mixtures of
listed hazardous waste remain haz-
ardous as regardless of the amount

of hazardous constituent.

A hazardous waste is, by defini-
tion, a solid waste. Soil, groundwa-
ter, and other environmental media
in situ in the environment are not
hazardous waste when mixed with
hazardous constituents because en-
vironmental media do not fall
within the definition of solid waste.
Nevertheless, EPA has developed
the “contained-in policy” whereby
mixtures of environmental media
and hazardous waste are treated as
a hazardous waste as long as the
media contain hazardous waste.

Contained-in Determinations

According to EPA, environmental
media contaminated with hazard-
ous waste no longer “contain” haz-
ardous waste: when they no longer
exhibit a characteristic of hazard-
ous waste, and when concentrations
of hazardous constituents from
listed hazardous wastes are below
health-based levels.?

In the case of media that are contami-
nated by listed hazardous waste, current
EPA guidance recommends that con-
tained-in determinations be made based
on direct exposure using a reasonable
maximum exposure scenario and that
conservative, health-based standards be
used to develop the site-specific health-
based levels of hazardous constituents
below which contaminated environmen-
tal media would be considered to no
longer contain hazardous waste.®

Contained-in Determinations vs.
LDR Requirements

There is some tension between
contained-in determinations and
LDR treatment requirements. In
Chemical Waste Management Inc. v.
EPA,976 F.2d 2,13, 14 and 24 (D.C.
Cir. 1992), the U.S. Court of Appeals
for the D.C. Circuit held that land

disposal prohibitions attach at the
point that a hazardous waste is gen-
erated and continue to apply until
threats posed by land disposal of the
waste are minimized (until LDR
treatment standards are met). In
Hazardous Waste Treatment Coun-
cil v. EPA, 886 F.2d 355, 362-64
(D.C. Cir. 1989), the U.S. Court of Ap-
peals for the D.C. Circuit held that
technology based LDR treatment
standards are permissible means of
implementing RCRA §3004(m) pro-
vided they do not require treatment
beyond the point at which threats
to human health and the environ-
ment are minimized.

Remediation officials who are suc-
cessful in obtaining a contained out
determination for their contami-
nated media may still be subject to
the regulatory burden of LDRs even
though the media no longer contain
hazardous waste. Whether a person
must meet this dual regulatory bur-
den depends on the type of hazard-
ous waste that has combined with
the media and the point at which
the LDRs attach. The following prin-
ciples, taken from the preamble to
the LDR Phase IV rule, should be
considered any time a decision is
made as to the proper management
of contaminated environmental
media: 1) land disposal restrictions
only attach to prohibited hazardous
waste (or hazardous contaminated
soil) when it is a) generated and b)
placed in a land disposal unit; 2)
once a decision has been made to
generate and re-land-dispose con-
taminated soils, LDRs generally
only apply to contaminated soils
that contain hazardous waste.!
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EPA considers soil to contain haz-
ardous waste: a) when it exhibits a
characteristic of hazardous waste
and b) when it is contaminated by
certain concentrations of constitu-
ents from listed hazardous waste;
and 3) once LDRs attach (generally,
at the point of generation, see First
Principal) to any given hazardous
waste or volume of hazardous con-
taminated soil, the LDR treatment
standards continue to apply until
they are met. .

Contained-out Determinations
and LDR/UTS Variances under
Florida Guidance

On August 21, 2002, DEP issued
its revised guidance for managing
contaminated media.' The revised
guidance incorporates Phage IV
land disposal requirements, risk-
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based concentration screening cri-
teria, and a format/checklist for a
contained out determination and
LDR/UTS variance request. Con-
taminated environmental media
can become subject to regulation
under RCRA if they contain haz-
ardous waste. Contaminated me-
dia contain hazardous waste when
they exhibit a characteristic of
hazardous waste or when they are
contaminated with listed hazard-
ous waste at concentrations of haz-
ardous constituents that are sbhove
residential/uncontrolled exposure
health-based cleanup target levels.
The guidance applies to sites that
generated contaminated media

through site investigation, correc-

tive action, or other remediation
activities where cleanup is over-
seen by DEP. The guidance super-
sedes DEP’s July 27, 1995, memo-
randum on the management of
contaminated media under RCRA.
However, it supplements the Sep-
tember 7, 1999, EPA Region 4 up-
dated guidance document on con-
taminated media, and does not
change or supercede specific
RCRA, CERCLA, or other regula-
tory requirements. ;

--DEP’s Management of Contami-
nated Media Under RCRA in-
cludes several case studies which
help demonstrate the effect of con-
tained-out determinations and/or
a state LDR/UTS variances on
soils contaminated with hazard-
ous wastes under various man-
agement scenarios. These cases
assume that hazardous waste
80ils have been generated and the
residential cleanup target level
(residential CTL), the industrial

- cleanup target level (industrial

CTL), and/or the land disposal
restriction universal treatment
standard (LDR/UTS) concentra-
tion may be exceeded either be-
fore or after treatment.

Conclusion

The RCRA corrective action re-
forms outlined above are among the
most important changes in environ-
mental law during the past several
years. If these results-based reforms
are implemented properly by the fa-
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cilities and regulators, they can pro-
vide a template for future improve-
ments in environmental regulation.
This in turn will result in expedi-
tious and cost-effective cleanup of
contaminated sites in Florida, which
benefits the environment and pub-
lic health and safety. O
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