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To Touch on a Touchy Subject
Limiting Agency Discretion in
Rulemaking Under the Federal and
Florida Administrative Procedure Acts

by Dan R. Stengle

ince their respective

adoptions,both the federal

Administrative Procedure

Act and Florida’s Administra-
tive Procedure Act have become in- |
creasingly complex in their respec- |
tive rulemaking requirements. The l
evolving and expanding processes of
both the federal APA and the Florida
APA appear to speak to aratherlow |
level of trust and confidence in the t
rulemaking in which agencies en- |
gage, and constrain the discretion of |
agencies in adopting rules. Because
of the myriad complexities imposed
on the rulemaking process on the
federal level, one rightly may ques-
tion how practical rulemaking itself
has become. In Florida, the noisy
debate continues legislatively and judicially over the
direct authority that the legislature has delegated to
agencies to adopt rules, while the additions to the pro-
cesses by which rules are required to be made also has
limited the discretion of agencies in adopting rules.

The Federal Act

When the federal APA was developed and became law
in 1946, it set “a pattern designed to achieve relative
uniformity in the administrative machinery of the Fed-
eral Government.” Its rulemaking requirements for no-
tice and comment allowed agencies to adopt and amend
rules rapidly as circumstances warranted.?

In the evolution of the federal
APA, the courts, Congress, and the
President have imposed significant
and extensive limitations and de-
mands upon agency actions
through rulemaking.? The process
of federal rule adoption has become
not only increasingly important,
but also increasingly burdensome
as agencies are required to demon-
strate a need and rationality for the
adoption of rules. In addition to the
basic structure of the federal APA
requiring notice and opportunities
for public participation in the
rulemaking process,* Congress has
added a number of provisions that
are also found, in some form, in the
Florida APA, such as processes for
negotiated rulemakmg and defined alternative dispute
resolution procedures encouraging mediation.®

Apart from direct requirements and constraints of the
federal APA, agencies also must meet other Congression-
ally imposed rulemaking provisions. For instance, an
environmental impact statement is required by the terms
of the National Environmental Policy Act.® Other legal
requirements mandate that agencies engage in a cost-
benefit assessment for “economically significant rules,”
and agencies must consult with designated governmen-
tal officials before promulgating “significant” rules.” As
well, the Regulatory Flexibility Act of 1980 stipulates
that federal agencies must publish a description of any
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rules they expect to propose which
are likely to have an economic im-
pact on small entities.® The Un-
funded Mandates Reform Act re-
quires executive agencies to
consider regulations that impose
mandates on specified governmen-
tal entities, and requires prepara-
tion of specified regulatory analy-
ses.? The Small Business Regulatory
Enforcement Fairness Act of 1996
requires federal agencies to afford
opportunities to small businesses
and governments to allow them to
comment effectively on proposed
rules,10

These are but a few of the myriad
rulemaking requirements imposed
upon agencies of the federal govern-
ment.!? Indeed, federal mandates
have become so extensive that com-
mentators worry the analysis re-
quired for federal rulemaking has
the potential to lead to regulatory
paralysis.”? A number of commenta-
tors have decried the “ossification”
of federal rulemaking, making ref-
erence to the inefficient and even
paralyzing requirements to which
agencies must adhere in their regu-
latory programs.!

The ongoing debate concerns the
balance to be struck between overly
encumbering the federal adminis-
trative processes—which frustrates
the ability of agencies to make
rulemaking decisions—and un-
bridled discretion in rulemaking by
largely unelected bureaucrats.

Florida Rulemaking
Requirements

Florida has undergone a similar
but less onerous expansion of its
rulemaking requirements from its
inception. As is the case with the
federal APA, however, there can be
little doubt that rulemaking under
Florida’s APA likewise has become
more complex as it has developed
from its origins in 1974.

In the APA 0f 1974, an agency was,
as now, required to publish notice of
its intended rulemaking action, set-
ting forth a “short and plain” expla-
nation of the purpose and effect of
the proposed rule, a summary of the
proposed rule, and the specific legal
authority under which its adoption

was authorized.” Any affected per-
son so requesting was required to be
given an opportunity to present evi-
dence and argument on all issues
under consideration.’® Each adopted
rule was required to be accompanied
by a reference to the specific
rulemaking authority and the sec-
tion of law being implemented, in-
terpreted, or made specific.’® The
agency was authorized in
rulemaking proceedings to recognize
any material which could be judicial
noticed, and it was authorized to in-
corporate the materials into the
record of the proceeding.” Prior to
completing the rulemaking record,
the parties to the rulemaking pro-
ceeding were to be provided a list of
materials, and given an opportunity
to examine them and offer written
comments or rebuttal.!®

In the world of the 1974 APA, there
was no requirement that the agency
prepare a statement of estimated
regulatory costs, hold rulemaking
workshops, provide notice of modifi-
cations to a proposed rule, adhere to
a fairly extensive and detailed spate
of uniform rules, or to consider the
impact of the proposed rule on small
businesses, small counties, and small
cities. All of these requirements are
specified in the current APA.'® Yet
these more recent additions to the
Florida APA, while tending to en-
cumber the adoption of agency rules,
seem reasonable when compared to
the much more burdensome federal
rulemaking standards. Agencies
have groused about the added bur-
dens of these expanded procedural
requirements, yet these provisions
have not provided the only tension
in the field of administrative law,
either federally or in Florida.

Of Courts and Deference

In reviewing the history of both
the federal and Florida administra-
tive constructs, one must congider
the importance of judicial review of
agency rulemaking. Arguably, the
most important judicial overlay in
the development of federal admin-
istrative law culminated in the 1984
decision of the U. S. Supreme Court
in Chevron v. Natural Resources De-
fense Council, 467 U.S. 837 (1984).
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In Chevron, the Court established a
two-step test to be applied in the
analysis of agency actions in imple-
menting statutes through
rulemaking:

When a court reviews an agency’s con-
struction of the statute it administers,
it is confronted with two questions. First,
always, is the question of whether Con-
gress has directly spoken to the precise
question at issue. If the intent of Con-
gress is clear that is the end of the mat-
ter; for the court, as well as the agency,
must give effect to the unambiguously
expressed intent of Congress. If, however,
the court determines Congress has not
directly addressed the precise question
at issue, the court does not simply im-
pose its own construction on the statute,
ag would be necessary in the absence of
an administrative interpretation.
Rather, if the statute is silent or ambigu-
ous with respect to the specific issue, the
question for the court is whether the
agency’s answer is based on a permis-
sible construction of the statute.?

In considering the tension be-
tween the delegation of authority by
Congress to administrative agen-
cies, when contrasted with the judi-
cial review of agency decisions, the
Chevron court acknowledged the
necessary “formulation of policy and
the making of rules to fill any gap
left, implicity or explicitly, by Con-
gress.”! The Court in Chevron fur-
ther acknowledged that “consider-
able weight should be accorded to
an executive department’s construc-
tion of a statutory scheme it is en-
trusted to administer . . . .”2 In the
most recent developments in
Florida administrative law, it is that
type of deference to administrative
agencies that the Florida Legisla-
ture has struggled to curtail.

In Florida, direct substantive limi-
tations placed on agency rulemaking
have framed a component of the de-
bate beyond simply the more com-
plicated, the more extensive, and the
more time-consuming rulemaking
processes that have been imposed on
agency rulemaking activities.

For the first time, in 1996, the
Florida APA provided that rules
may not be based only on a general
grant of rulemaking authority. In-
stead, the APA requires that they
must also implement a specific law.
The 1996 legislative revisions to the
APA provided that an agency’s rules
are required to “implement, inter-



pret, or make specific the particular
powers and duties granted by the
enabling statute.” In 1999, the leg-
islature amended the 1996 standard
to limit further an agency’s author-
ity to adopt rules only to “implement
or interpret the specific powers and
duties granted by the enabling stat-
ute.”? Additionally, an agency does
not have the authority to adopt a
rule only because it is reasonably
related to the authority of the en-
abling statute and is not arbitrary
or capricious, or because it is within
the agency’s class of powers and
duties. Statutory language granting
rulemaking authority or describing
generally an agency’s powers and
function are directed to be construed
to extend no further than imple-
menting or interpreting specific
powers and duties conferred by the
same statute. As well, an agency
does not have the authority to
implement statutory provisions set-
ting forth general legislative intent
or policy.®

Before the 1996 revisions, a num-
ber of appellate court decisions up-
held rules that were “reasonably
related” to the purpose of the en-
abling statute as long as the rules
were not arbitrary or capricious.?
Thig “reasonably related” standard
effectively was overruled by the
1996 revisions to the APA.

In telegraphing a message that is
largely antithetical to components
of the federal Chevron doctrine, the
message to administrative law
judges of the Division of Adminis-
trative Hearings and to appellate
courts was that the Florida Legis-
lature disapproved of the deferen-
tial standards that had been used
to determine whether rules consti-
tuted an invalid exercise of del-
egated legislative authority. To
agencies, the message was also
clear: Stop relying on general grants
of rulemaking authority and expres-
sions of general legislative intent in
adopting rules.

Among the most significant appel-
late court opinions construing the
new rulemaking standard was a
1998 case, St. Johns River Water
Management District v. Consoli-
dated-Tomoka Land Co., 717 So. 2d

Fla. 1st DCA 1998), rev. den., 727 So.
2d 904 (Fla. 1999). The opinion in
Consolidated-Tomoka established a
broad new standard by which
agency rules would be evaluated,
according to whether an agency rule

falls within the range of powers the Leg-
islature has granted to the agency for
the purpose of enforcing or implement-
ing the statutes within its jurisdiction.
A rule is a valid exercise of delegated
legislative authority if it regulates a
matter directly within the clags of pow-
ers and duties identified in the statute
to be implemented.?”

The class of powers and duties
delegated to an agency could be de-

The court concluded that, if statutes
were required by the APA to refer
to such specific subjects as runoff,
recharge, and floodplain require-
ments, “enabling statutes would
have to be as detailed as the rules
themselves, and the point of
rulemaking would be defeated en-
tirely.”

The court in Consolidated-Tomoka
focused on the sentence of the
rulemaking standard adopted in the
APA in 1996, “An agency may
adopt only rules that implement, in-
terpret, or make specific the particu-
lar powers and duties granted by the

Before the 1996 revisions, a number
of appellate court decisions upheld
rules that were “reasonably related”
to the purpose of the enabling
statute as long as the rules were

not arbitrary or capricious

fined broadly or specifically, depend-
ing upon the legislature’s objective.

The court used the newly estab-
lished test to find that the rules
challenged in Consolidated-Tomoka
were valid exercises of delegated
legislative authority. The proposed
rules defined two areas within the
St. Johns River Water Management
District as hydrologic basins, and
established more restrictive permit-
ting and development requirements
within these basins. The petitioners
challenged the rules, asserting that
they violated the rulemaking stan-
dard adopted by the legislature in
the 1996 revisions to the APA. An
administrative law judge invali-
dated the proposed rules, reasoning
that they were based on statutes
that provide only general, nonspe-
cific descriptions of the agency’s
duties. The district court of appeal
held, however, that the water man-
agement district had the authority
to adopt all of the challenged rules.

enabling statute.”® The court found
the sentence to be ambiguous, and
stated that the courts are bound to
interpret ambiguous statutes in the
most logical and sensible way. In
evaluating the purpose of the lan-
guage, the court stated, “We consider
it unlikely that the Legislature in-
tended to establish a rulemaking
standard based on the level of detail
in the enabling statute, because such
a standard would be unworkable.”

Thus, the court declined to evalu-
ate agency rules based on the suffi-
ciency of detail in the language of the
enabling statute, and held, “An ar-
gument could be made in nearly any
case that the enabling statute is not
specific enough to support the pre-
cise subject of a rule, no matter how
detailed the Legislature tried to be
in describing the power delegated to
the agency”™ Therefore, the court
found the new standard to be

a functional test based on the nature of
the power or duty at issue and not the
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level of detail in the language of the ap-
plicable statute. The question is whether
the rule falls within the range of powers
the Legislature has granted to the
agency for the purpose of enforcing or
implementing the statutes within its
jurisdiction.32

As a result of the broad “range of
powers” test adopted by the court in
Consolidated-Tomoka, concerns
arose that the legislature’s 1996
amendments to the rulemaking
standard had been invalidated.

Thereafter, the Florida Legisla-
ture modified the 1996 rulemaking
standard to further limit agency
rulemaking authority, and expressly
addressed the “range of powers” test
by providing that “No agency shall
have authority to adopt a rule only
because it is reasonably related to
the purpose of the enabling legisla-
tion and is not arbitrary and capri-
cious” be expanded to include the
language, “or is within the agency’s
class of powers and duties . ., "
Thus, the Florida Legislature effec-
tively overruled the “range of pow-
ers” test established in Consoli-
dated-Tomoka.

The Continuing Tension

It should not have been unex-
pected that the 1946 federal APA or
the 1974 Florida APA would evolve
from their plainer roots to the more
complicated procedural schemes
that they are today. It is logical that
procedural statutes governing the
highly important endeavor of
agency rulemaking would grow and
evolve over the years to address exi-
gent circumstances and contingen-
cies confronted through the growth
of regulatory programs, addressing
more complex problems and con-
cerns.

It should also not be unexpected
that the constitutionally created
tension between the legislative, ex-
ecutive, and judicial branches of gov-
ermment would be especially concen-
trated in a procedural act regulating
the activities of regulatory agencies.
Rather than merely concentrating
on the rulemaking requirements per
se, the battleground may continue
to revolve around more direct re-
strictions on agency authority to
adopt rules.

Both federally and in Florida, the
question will continue to be whether
the appropriate balance is being
struck somewhere between un-
bridled discretion and requirements
so rigid that they hamstring admin-
istrative agencies. O
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