


Adjudicatory Proceedings and

he legislative interest in revising the Administrative Procedure Act (APA) in the past several legislative ses-
sions has focused primarily on the rulemaking processes, including rule challenge provisions. The 1996 APA
revisions are no exception. In some significant respects, however, the new revisions also make changes to the
processes that involve agency actions which determine the substantial interests of an individual. This article
highlights those changes and the impact of the newly enacted revisions on pending rulemaking and adjudicatory pro-

ceedings.

Changes to Orders and Limitations on Authority

The prior law required orders to include rulings on each proposed finding of fact, or written application or other
request, submitted in accordance with agency rules.! In Division of Administrative Hearings (DOAH) practice, proposed
findings of fact submitted by parties were ruled upon individually by the hearing officer in an appendix to the recom-
mended order or final order. The hearing officers generally found the rulings unnecessary at best, as the proposed find-
ings of fact were considered by the hearing officer in preparing the recommended or final order, and time-consuming and
burdensome at worst. Parties often filed exceptions with the agency to these rulings when they were contained in DOAH
recommended orders. These exceptions, for the most part, added little to the disposition of the case, since parties fre-
quently filed exceptions that focused not upon the finding of fact, but asserted as a basis for the exception that the
hearing officer should have accepted the proposed finding, rather than rejecting it. This requirement was deleted by the
legislature in the APA revisions, likely to the relief of the corps of DOAH hearing officers, now newly designated as
“administrative law judges™ by the 1996 revisions.

As to exceptions, the time that an agency must allow for the filing of exceptions has been changed from the
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previous minimum of 10 days® to a uni-
form 15 days.* The time for filing ex-
ceptions in bid protest cases, however,
is set at 10 days.?

Some of the changes to the authority
of agencies in entering final orders un-
der the APA are quite significant in that
they further restrict the authority of
agencies and increase the authority of
DOAH administrative law judges. On
some issues, administrative law judges
are granted final order authority.

Under the prior law, agencies in their
final orders were authorized to reject
or modify the conclusions of law and
interpretations of administrative rules
in the recommended order,? essentially
“without limitation.”” The 1996 revi-
sions, however, restrict the authority of
agencies to modify or reject only those
conclusions of law and interpretations
of administrative rules “over which [the
agency] has substantive jurisdiction.”
Thus, it would appear, for example, that
the Department of Community Affairs,
as the state land planning agency, may
be free to reject conclusions of law con-
tained in a recommended order regard-
ing developments of regional impact
under Part I of F.S. Ch. 380. However,
the same department likely would not
have authority to reject conclusions of
law regarding a veterans’ employment
preference that arises under F.S. Ch.
295, while the Department of Veterans’
Affairs would. Less clear examples
should prove challenging both to agen-
cies and to reviewing courts. Since the
1996 revisions speak only to the author-
ity of an agency to reject conclusions of
law over which the agency has substan-
tive jurisdiction, other conclusions of
law contained in a recommended order
may not be rejected by the agency and
are, for all intents and purposes, final.
The revisions also specify that all
DOAH proceedings leading to a recom-
mended or a final order are de novo.?

Additionally, agencies are precluded
from rejecting or modifying findings of
fact based upon the rejection or modifi-
cation of conclusions of law.?® Simply
because an agency has the authority to
reject or modify a conclusion of law in
a recommended order does not em-
power it to reject or modify a finding of
fact related to that conclusion of law,
unless the agency adheres to the ex-
plicit standard for rejecting or modify-
ing findings of fact. This standard au-
thorizes an agency to reject or modify
the findings of fact only if they are not

based upon competent substantial evi-
dence or if the proceedings upon which
the findings are based did not comply
with essential requirements of law.!* An
agency’s failure to adhere to this stan-
dard has significant ramifications un-
der the 1996 revisions. If a reviewing
court finds that the agency improperly
rejected or modified findings of fact in
a recommended order, the court is di-
rected to award reasonable attorneys’
fees and costs to the prevailing party
both for the administrative and review
proceedings.

Mediation

A number of agencies have used
settlement processes informally® to
mediate disputes. Other agencies were
given explicit authority or directives in
substantive statutes to mediate dis-
putes.* Under the 1996 APA revisions,
the availability of mediation to resolve
administrative disputes is formalized.!*
Each announcement of agency action
that affects substantial interests must
advise whether mediation is available
to resolve a dispute arising from the
action and that choosing mediation
does not affect a party’s right to an ad-
ministrative hearing. If mediation is
chosen by the agency and all parties to
the administrative action, the time
limitations imposed by general sections
of law relating to decisions affecting
substantial interests'® and provisions
for administrative hearings!” are tolled
to allow for the mediation.’® The me-
diation agreement must be in writing
and is directed to include provisions for
selecting the mediator; allocation of
mediation costs; and the parties’ under-
standing regarding confidentiality of
discussions and documents introduced
during mediation, although no exemp-
tions to the Sunshine Law!® for media-
tion are provided in the APA revisions.
The mediation must be concluded
within 60 days of the agreement, un-
less the parties agree to a shorter or
longer time period.?

If mediation results in a settlement,
the agency enters a final order incor-
porating the agreement of the parties.
If the mediation does not result in
settlement, the agency must notify the
parties in writing that administrative
dispute processes are still available,
and the notice must specify the time
deadlines for requesting standard ad-
ministrative proceedings.

Summary Hearings

Hearings conducted by DOAH are
subject to new summary hearing pro-
visions in which, significantly, final or-
der authority is granted to administra-
tive law judges.?! In the initial order
assigning a case to a specific adminis-
trative law judge and providing general
information regarding practice before
DOAH,? the order must advise the par-
ties that a summary hearing is avail-
able upon the agreement of the parties
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and must describe the general provi-
sions for summary hearings. Within 15
days of service of the initial order, any
party may file with DOAH a motion for
summary hearing. If all of the original
parties to the proceeding agree to the
summary proceeding, the proceeding
must be conducted within 30 days. An
agreement that the proceeding will be
handled under the summary hearing
procedures is not subject to challenge
by an intervenor.

The summary hearing process limits
motion practice and discovery. Motions
are limited to those in opposition to the
petition, which would include motjons
to dismiss, motions to strike, and mo-
tions for a more definite statement;
motions to continue the final hearing
date; motions requesting a prehearing
conference;® and motions requesting
discovery beyond the general limita-
tions.* Discovery generally is limited
to an exchange of documentary evi-
dence and lists of witnesses who may
testify at the final hearing.?* The ex-
thange must take place no later than
five days prior to the hearing. The ad-
ministrative law judge has the author-
ity to allow additional discovery upon
a showing of necessity, but only if the
discovery can be completed no later
than five days prior to the final hear-
ing.% .
During or after a preliminary hear-
ing or conference, any original party or
the administrative law judge may de-
termine that the proceeding is inappro-
priate for summary disposition, and the
parties are entitled to request oral ar-
gument directed to the issue. The ad-
ministrative law judge may order the
proceeding conducted under F.S.
§120.57(1) instead.

The administrative law judge must
render a decision in the summary pro-
ceeding within 30 days of the conclu-
sion of the hearing or the filing of the
transcript, whichever is later.?” Signifi-
cantly, the matter handled under the
summary hearing procedure does not
result in a recommended order after
which the agency enters a final order.
Instead, the decision of the administra-
tive law judge is final agency action
subject only to judicial review.

One Less Type of Order

Prior to the revisions, F.S.
§120.52(14) defined “proposed order” to
be the advance text of the order which
a collegial agency head plans to enter

A collegial agency is
no longer required,
under the revisions,
to afford parties the

opportunity to
present “briefs and
oral argument to
those who are to
render the decision”

as its final order. When a DOAH hear-
ing officer conducted the hearing, the
recommended order was the proposed
order. F.S. §120.58(1)(e) provided that
a decision adverse to a party other than
the agency could not be rendered by a
collegial body if a majority of those who

‘were to render the final order had not

heard the case or read the record until
a proposed order—prepared by the per-
son conducting the hearing or one who
had read the record—had been served
upon the parties, and they were given
the opportunity to file exceptions and
to present briefs and oral arguments to
the collegial body. It was required that
the proposed order contain necessary
findings of fact and conclusions of law
with references to the source of each.

Although containing some of the sub-
stantive and procedural protections of
the recommended order, the proposed
order was significantly distinet from the
recommended order in other respects.
In the case of the recommended order,
the agency is required to take action to
enter a final order.® In practice, as the
“advance text,” the proposed order could
become the final order of the agency
without further action,? except where
parties filed exceptions upon which the
agency acted.*® Besides the findings of
fact and conclusions of law of the pro-
posed order, the recommended order is
required additionally to contain inter-
pretations of administrative rules, any
applicable recommended penalty, and
any other information required by law
or agency rule to be contained in the
final order.®

In the 1996 revisions, there seemed
to be little reason to continue the dis-
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tinction between the proposed order
and the recommended order, in part
because in so many cases the recom-
mended order of a DOAH hearing of-
ficer was the proposed order. Thus, in
the revisions, the definition of “pro-
posed order,” and the substantive re-
quirements for the contents and service
of the proposed order, were deleted.®
The revisions require the “presiding

* officer” to complete and submit to the

agency and all parties a recommended
order, and they preserve the right of
parties to file written exceptions to the
recommended order.®

A collegial agency is no longer re-
quired, under the revisions, to afford
parties the opportunity to present
“briefs and oral argument to those who
are to render the decision,”* If colle-
gial agencies change their procedures
to eliminate this practice, a significant
change would result. Because collegial
agencies will continue to be required to
consider the matter at public hearings
under the Sunshine Law,® collegial
agencies ought to continue the practice
of taking testimony from parties wish-
ing to speak to the proposed agency
action. If collegial agencies do not con-
tinue the practice of allowing oral ar-
gument notwithstanding the change in
the law, perhaps the legislature should
consider reinstating the oral argument
requirement when the final order is to
be entered by a collegial agency head.

Videotaping to
Preserve Testimony

Although not part of the omnibus
APA legislation, another piece of leg-
islation commonly referred to in appro-
priations parlance as a “cut bill” * was
enacted which made a significant
change to the authorized methods for
agencies to preserve testimony in ad-
ministrative proceedings. This change
authorizes videotaping, in addition to
the prior authorization for agencies to
preserve testimony through court re-
porting.*” The agency must give reason-
able notice to the parties to a DOAH
proceeding that only a video camera
will be used to preserve the testimony
in the proceeding, and a party may
record the proceeding stenographically
at its own expense.?® The agency also
must assure that the videotaping sys-
tem will preserve reliably the testimony
in the proceeding. The Administration
Commission (Governor and Cabinet) is
directed by the amendment to adopt



rules for proceedings not conducted by
an administrative law judge.®®

This new provision is likely to cause
great consternation among the appel-
late courts, for the judges will be forced
to view videotapes, rather than to read
transcripts, in reviewing agency ac-
tions. Parties to videotaped proceedings
also will face logistical challenges in
filing exceptions to recommended or-
ders. Gov. Lawton Chiles considered
vetoing the bill due to concerns about
the videotaping authorization. In the
end, however, Gov. Chiles allowed the
“cut bill” to become law,*® even though
it contained the videotaping provisions,
because of the number of unrelated
money-saving provisions in the bill
which would not have become law if the
bill had been vetoed. The Governor is
sufficiently concerned about the video-
taping authorization, however, that he
is considering directing agencies under
his jurisdiction not to use videotaping
in lieu of court reporting, and he may
ask the legislature to repeal this ques-
tionable authorization.

Applicability to
Pending Proceedings

One of the items not expressly con-
sidered in the sweeping APA revisions
was their effect on proceedings pend-
ing on the effective date of the new
law.*! It did not take long for the issue
to be considered by the courts, however.
In Life Centers of America, Inc. v.
Sawgrass Care Center; Inc., and Agency
for Health Care Administration, __ So.
2d ___, 21 Fla. L. Weekly D2487 (Fla.
1st DCA, Nov. 21, 1996), the First Dis-
trict Court of Appeal was asked to over-
turn a final order of the Agency for
Health Care Administration due to the
agency’s failure to rule individually on
each proposed finding of fact, which was
required prior to the newly effective
revision.“? The court held that the
newly revised act had eliminated the
requirement that each proposed find-
ing of fact be ruled upon, and held that
the revisions applied to proceedings
that were pending prior to the October
1, 1996, effective date of the revisions.

The Life Care Centers court noted the
absence of clear direction regarding
pending proceedings in the 1996 revi-
sions: “Unlike the revision that took
effect on October 1 of this year, the Ad-
ministrative ProcedureAct of 1974 had
a specific provision—§120.72—that
addressed retroactivity or transitional

The 1996 revisions
contain a number of
significant revisions

to the adjudicatory
processes under the

Administrative
Procedure Act. These
changes relate to the
authorities and
operations of both
the agencies and

DOAH

issues arising in adjudicatory con-
texts.”® The court gently chided the
judiciary, however, “[IInconsistencies in
the judicial interpretation of former
section 120.72 seem to have reduced its
effectiveness in assuring a smooth tran-
sition.”*

Although the Life Care Centers opin-
ion holds that the revisions apply to
pending proceedings, it is restricted to
the issue pending before the court, i.e.,
whether individual rulings are neces-
sary in rule challenge cases. The case
therefore gives little guidance as to the
application of the many other facets of
the extensive APA revisions to pending
proceedings. Many of the new provi-
sions are time-and-process driven. If,
in looking at an individual proceeding
pending on October 1, 1996, the time
for a particular action to be taken un-

der the revisions has already elapsed,
or the stage has passed at which a cer-
tain action under the revisions would
have taken place, perhaps only those
that could have been accommodated
after the effective date of the revisions
will apply. If, for example, an announce-
ment of an agency decision affecting
substantial interests had been made on
September 30, 1996—before the effec-
tive date of the revisions—it is under-
standable that an agency may not have
advised that mediation is available to
resolve the ensuing administrative dis-
pute. On the other hand, if the substan-
tially affected party requested a hear-
ing, but the initial order of the
administrative law judge had not been
sent by October 1, 1996—the effective
date of the revisions—then presumably
that initial order would be required to
contain a statement advising that a
summary hearing is available upon the
agreement of the parties. These situa-
tions and proceedings likely will need
to be examined on an individual basis
both by agencies and by the courts in
assessing the application of the new law
to proceedings pending on its effective
date.

Conclusion

The 1996 revisions contain a number
of significant revisions to the adjudica-
tory processes under the Administra-
tive Procedure Act. These changes re-
late to the authorities and operations
of both the agencies and DOAH. They
will have important impacts to those
whose substantial interests are deter-
mined by agencies. In some limited re-

“Ms. Caldwell, check all the relevant data and let me know
what type of mood I should be in.”
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spects, the legislature may need to
modify the revisions. In most respects,
however, the revisions will be final,
subject to application by agencies, in-
terpretation and application by admin-
istrative law judges, and to ultimate
interpretation by reviewing courts. 0

! FLA. Stat. §120.59(2) (1995).

*Id. §120.65 (Supp. 1996), and in each
section of Ch. 120 in which the term “hear-
ing officer” was used to describe a hearing
officer of DOAH.

3 Id. §120.57(1Xb)9. (1995).

* Id. §120.57(1)(i) (Supp. 1996).

* Id. §120.57(3)(3) (Supp. 1996).

8 Id. §120.57(1)b)10. (1995); Munch v.
Department of Professional Regulation, Di-
vision of Real Estate, 592 So. 2d 1136 (Fla.
1st D.C.A. 1992); Harloff v. City of Sarasota,
575 So. 2d 1324 (Fla. 2d D.C.A. 1991).

7 Alles v. Department of Professional Regu-
lation, Construction Industry Licensing
Board, 423 So. 2d 624, 626 (Fla. 5th D.C.A.
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1982).

® Fa. Star. §120.57(1)() (Supp. 1996).

® Id. §120.57(1)(i) (Supp. 1996).

10 Id. §120.57(1)() (Supp. 1996).

" Id. §120.57(1)G) (Supp. 1996). This pro-
vision also continues to require agencies,
when rejecting or modifying findings of fact,
to review the entire record, and to state with
particularity in the order, that the findings
were not based upon competent substantial
evidence, or that the proceedings did not
comport with the essential requirements of
law.

2 Id. §120.595(5) (Supp. 1996).

1% Id. §120.57(3) (1995) specified that, un-
less precluded by law, informal disposition
may be made of any proceeding by stipula-
tion, agreed settlement, or consent order.

" See, e.g., id. §163.3184(10(c) requiring
the state land planning agency to afford
mediation or other alternative dispute reso-
lution when the agency has issued a notice
of intent to find a local comprehensive plan
or plan amendment not in compliance. For
a more extensive list of statutes authoriz-
ing or requiring mediation, see Stengle and
Hopping, Private Property Rights Protec-
tion, FLoRIDA EMINENT DOMAIN PRACTICE AND
Procepurk (fifth ed. 1996), The Florida Bar,
§19.58.

5 Id. §120.573. (Supp. 1996).

16 Id. §120.569 (Supp. 1996).

17 Id. §120.57 (Supp. 1996).

5 Id. §120.573 (Supp. 1996).

¥ 1d. Ch. 119 and §285.011, the Public
Records Law and the Public Meetings Law,
respectively.

® Id. §120.573 (Supp. 1996).

* Id, §120.574 (Supp. 1996).

# Also required by id. §120.574 (Supp.
1996).

® The administrative law judge is given
authority to require a prehearing conference
in the absence of a motion, as well.

M FLa. Star. §120.574(2)a) (Supp. 1996).

* Id. §120.574(2)(b) (Supp. 1996).

% Id. §120.574(2)(a) (Supp. 1996).

¥ Id. §120.574(2)(D) (Supp. 1996).

% Id. §120.57(1)(b)10. (1995); §120.57(1)G)
(Supp. 1996).

* Id. §120.52(14) (1995).

% Id. §120.58(1Xe) (1995).

*t Id. §120.57(1X(b)9. (1995); §120.57(1)i)
(Supp. 1996).

8 Id. Ch. 96-159, §§3 and 23.

% Id. §120.57(1)(i) (Supp. 1996).

3 Id. §120.58(1)e) (1995).

% Id. §286.011 (1995).

% House Bill 2723 (1996).

3 FLA. Stat. Ch. 96-423, §1. This material
will be included by the Division of Statu-
tory Revision as footnoted material to
§120.57 (Supp. 1996), because the amend-
ment included in House Bill 2723 to §120.57
failed to reflect the substantial rewording
of the section by Ch. 96-159, §19.

% The notice requirement apparently is not
required by the revisions to the law where
the agency itself conducts the proceeding,
as the amendments are silent on this point.
The amendments contemplate an agency
using videotaped preservation in proceed-
ings under FLa. Srat. §120.57(2), for ex-
ample, and the amendments require that
the videotape be made a part of the record
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in those proceedings. DOAH does not con-
duct such proceedings, so the notice require-
ment added in §120.57(7)—which applies to
“a proceeding conducted by an administra-
tive law judge assigned by the division”—
would appear not to apply to the agency-
conducted proceeding or to any other
proceeding not conducted by a DOAH ad-
ministrative law judge.

3 Id. Ch. 96-431, §1.

** Fla. Legis., History of Legislation, 1996
Regular Session, History of House Bills at
418, HB 2723.

1 Fra. Star. Ch. 96-159, §44.

42 See discussion, supra note 1, and accom-
panying text.

8 Life Centers of America, Inc. v. Sawgrass
Care Center, Inc., and Agency for Health
Care Administration, ___So. 2d 21 Fla.
L. Weekly D2487, D2488 (Fla. 1st D.C.A.
Nov. 21, 1996).

4 Id. In reaching that conclusion, the court
contrasted the opinions in Lewis v. Judges
of the First Dist. Court of Appeal, 322 So.
2d 16 (Fla. 1975), and Gator Freightways,
Inc. v. Mayo, 328 So. 2d 444 (Fla. 1976), with
the subsequently issued City of Plant City
v. Mayo, 337 So. 2d 966 (Fla. 1976). Life Care
Centers, 21 Fla. L. Weekly D2488-89 and
note 7.
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