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determine in advance the legislature’s authority to use retroactive
legislation to extinguish any inadvertently created rights to state-
claimed lands, but it goes too far to say that the state’s only re-
course is to condemn or buy them. The touchstone is the reasona-
bleness of the statute.?*® In evaluating retrospective statutes, the
Supreme Court weighs the nature of the right abridged and the
extent of the abridgement.?*” It also weighs the public policies that
the retroactive statute seeks to achieve.?'® The Court has even gone
so far as to say that rights which accrue from a windfall brought
about by an error of the government may be abridged in some situ-
ations more easily than would otherwise be permitted.>®

The courts have upheld statutes that cut off property rights
when the legislature has allowed a grace period in which the rights
could be preserved through reasonable means.?*® The Florida Su-
preme Court has adhered to this rule.?** Indeed, it was one basis
for finding MRTA constitutional.?** Thus, if MRTA created rights
and the legislature chooses to eliminate them directly with a retro-
active statute, lawmakers might be required to provide a grace pe-
riod for the assertion of those new rights before they may be wiped
out. That could set off a land rush, leaving the state in a position
little better than the one it is in now. Conversely, if MRTA is con-
strued to be merely a remedy that created no rights, the state may
revoke it because the courts have determined there is no right to a
remedy.??* In either event, the question remains: What interest
could the state reassert if MRTA has extinguished the public’s
claim? '

The approach urged upon the legislature until now has avoided
this conceptual problem. Lawmakers have been asked to enact a
special interpretive statute, an act that would suggest a judicial in-
terpretation of a prior act.??* Usually, courts will not allow an in-
terpretive act to operate retroactively in a way that will overrule a

216. Id. at 694-95.

217. Id. at 696-97.

218. Id.

219. Graham & Foster v. Goodeell, 282 U.S. 409, 429-30 (1931). The Supreme Court’s
rationale in this case seems particularly suited to any legislation addressed to the loss of
state claims under MRTA.

220. E.g., Vance v. Vance, 108 U.S. 514, 517-18. (1883).

221. Trustees of Tufts College v. Triple R. Ranch, Inc., 275 So. 2d 521, 526 (Fla. 1973).

222. St. Joe Paper Co., 364 So. 2d at 443-44.

223. Mahood v. Bessemer Properties, Inc., 18 So. 2d 775, 779-80 (Fla. 1944).

9924, 1A C. SANDS, STATUTES AND STATUTORY CONSTRUCTION § 27.04 {4th ed. 1973).
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prior judicial decision.??® Such a result would violate the separation
of powers doctrine by making the legislature a court of last resort.
Courts are more likely to employ an interpretive act as an aid in
construing an ambiguous or previously unconstrued provision.?*

In 1978, after the decision in Odom v. Deltona Corp.,**”” Dean
Maloney suggested an interpretive statute as a possible legislative
response.**® This approach was the basis for the corrective measure
proposed in 1985.22° In theory, such an act would not retroactively
divest private claimants of rights to state lands; it would guide the
" supreme court to a decision that MRTA never bestowed any rights
on them in the first place.

The legislative model usually suggested for this approach arose
in Louisiana, where the state had a strikingly similar problem. A
1912 statute of limitation?®*® was interpreted as precluding the state
from asserting its claims to sovereignty lands. In 1954, the Louisi-
ana Legislature passed an interpretive statute asserting that the
1912 Act did not apply to state claims to sovereignty lands.?®* Ulti-
mately, in Gulf Oil Corp. v. State Mineral Board,?*? the Louisiana
Supreme Court held that the 1912 Act was inapplicable to sover-
eignty lands.

This exhaustively researched, well- reasoned decision offers a
sound policy basis for interpreting MRTA in a way that protects
state claims from extinguishment. That is the chief significance of
Gulf Oil Corp. Its value is limited for several reasons. Most signifi-
cantly, the decision was grounded on the public trust doctrine,?**®
not the interpretive statute.?®* Thus, the decision’s value as per-
suasive authority for a special interpretive statute is weak. Sec-

225. E.g., Roth v. Yackley, 396 N.E.2d 520, 522 (11l. 1979). ‘ )

226. See, e.g., Gibbons & Reed Co. v. Dep’t of Motor Vehicles, 220 Cal. App. 2d 277, 287
(Cal. Ct. App. 1963).

227. 341 So. 2d 977 (Fla. 1976). "

228. Fla. 8. Select Comm. on Sovereignty Lands, unpaginated partial transcript of tape
recording of proceedings, lines 375-83 (June 6, 1978, tape 1) (available at Fla. Dep’t of State,
Div. of Archives, ser. 18, carton 1091, Tallahassee, Fla.) (statement of Dean Frank E.
Maloney).

229. The Senate bill would have added language of intent to Fra. Stat. ch. 712 (1983)
that MRTA “does not create rights to state-owned lands in private parties and shall not be
construed to divest or to have divested the state” of any interests. Fla SB 673, sec. 2 (1985).

230. Act of July 5, 1912, 1912 La. Acts 73.

231. Act of July 8, 1954, 1954 La, Acts 1275.

232. 317 So. 2d 576 (La. 1975) (as modified on rehearing).

233. Id. at 589,

234. Id. at 590. Louisiana courts did not give effect to the 1954 Act for 21 years. The
reinterpretation of the 1912 statute has been attributed primarily to a change in member-
ship on the Louisiana Supreme Court, Comment, supra note 103, at 745,
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ondly, the trust doctrine is more robust in Louisiana than in Flor-
ida; Louisiana has a strict rule against alienation of sovereignty
lands®*® while the Florida Constitution expressly allows their
sale.?*® Lastly, the rules of property in a civil law jurisdiction are
different from those of a common law jurisdiction.?*? Of particular
importance here is the Louisiana Supreme Court’s observation that
the common law doctrine of stare decisis has no special importance
in Louisiana property law.?3® The Florida Supreme Court has said
that “[s]ubstantive rules governing the law of real property are pe-
culiarly subject to the principles of stare decisis.”**® Accordingly,
Florida lawmakers should not rely too heavily on Guif Oil Corp.
when they weigh the possibility of a special intérpretive act.

Florida courts have given credence to interpretive statutes as
one factor to consider in deriving legislative intent.?** However, the
courts have said a retrospective declaratory act may not be em-
ployed to take away certain rights.?*! Thus, the Florida courts’ re-
ceptivity to an act suggesting that MRTA be reinterpreted to pre-
vent extinguishment of state claims is problematic at best. Given
the line of unequivocal court decisions holding that MRTA can ex-
tinguish the state’s claims, such an act would come perilously close
to colliding with the separation of powers doctrine embodied in the
Florida Constitution.??

There are other options, however. The Florida Supreme Court
itself has hinted at them. The court has observed that the provi-
sion protecting state claims reserved in a patent or deed was
“fo]ne important exception for governmental entities.”*** Implic-
itly, other exceptions must be available to the state. One inviting
exception protects “any person in possession” of the property at
issue.?** The state is a person under the Act,>*® so it may avail it-

235. Gulf Oil Corp., 817 So. 2d at 581-84, 588-89.

236. Fra. Const. art. X, § 11. :

237. Guif Oil Corp., 317 So. 2d at 591.

238. Id.

239. Askew, 409 So. 2d at 15.

240. Williams v. Hartford Accident and Indem. Co., 382 So. 2d 1216 (Fla. 1980); Gay v.
Canada Dry Bottling Co., 59 So. 2d 788 (Fla. 1952); Overstreet v. Pollak, 127 So. 2d 124
(Fla. 3d DCA 1961).

241. Quality Lime Prod., Inc. v. Aeme Paving Co., 134 So. 2d 42 (Fla. 2d DCA 1961); see
also Roberson v. Florida Parole & Probation Comm’™n, 444 So. 2d 917 (Fla. 1983); Special
Disability Trust Fund v. Motor and Compressor Co., 446 So. 2d 224 (Fla. 1st DCA 1984).

242, Fra. Consrt. art. IT, § 3. ’

243. Askew, 409 So. 2d at 14 (emphasis added).

244, Fra. Srar. § 712.03(3) (1983).

245, Id. § 712.01(1).
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self of this exception to MRTA just like anyone else. Should the
state be found to be in possession in any given case, MRTA will
" not have extinguished its claim. MRTA will have been neutralized,
and any dispute over lands claimed by the state and a private liti-
gant will most likely shift to the other legal theories available to
private litigants. Those theories—notably the doctrines of equita-
ble estoppel and legal estoppel—have been used to defeat state
claims in several state lands cases.?*¢

In Taylor v. Johnston,?" the North Carolina Wildlife Resources
Commission defeated an attempt to use that state’s marketable ti-
tle act to extinguish its claim to 4,500 acres of marshland. It did so
by invoking a possession exception. The Act required present, ac-
tual, and open possession. Significantly, the North Carolina Su-
preme Court determined that the character of possession that
would meet the statute’s stringent requirement was merely that
which was consonant with the character of the property.>*® The
state met the test by virtue of having erected dikes, water-control
impoundments and pumping sheds on the property. In other
states, possession has been a principal defense for public bodies
seeking to defend public claims from being extinguished by mar-
ketable title acts.**® 7

Unlike the North Carolina Act, Florida’s MRTA does not de-
scribe the kind of possession that will preserve claims predating
the root of title.?®® When a similar statute was enacted in Indiana,
the initial commentary concluded that the state’s interests would
be protected by constructive possession even though the state’s
claims were not expressly exempted.?®! The initial commentary in
Florida urged a judicially imposed requirement for present, actual,
open, and exclusive possession.?®? This proposed construction was
based upon decisions of courts in other states prior to 1963; it may
be that MRTA’s drafters were aware of this possible requirement

246. E.g., Trustees of the Internal Improv. Fund v. Lobean, 127 So. 2d 98 (Fla. 1961)
{legal estoppel barred trustees’ claims); Trustees of the Internal Improv. Fund v. Claughton,
86 So. 2d 775 (Fla. 1956) (equitable estoppel barred trustees’ claims). However, the proposal
before the Senate in 1985 would have precluded application of the doctrine of legal estoppel
in sovereignty lands cases, See supra note 168.

247. 224 SE.2d 567 (N.C. 1976).

-248. Id. at 579. .

249. See, e.g., Ravenna Township v, Grunseth, 314 N.W.2d 214 (Minn. 1981); Taylor v.
Pennington County, 204 N.W.2d 395 (3.D. 1973).

250. Fra Stat. § 712.03(3) (1983).

251, Note, supre note 93, at 29.

252. Boyer & Shapo, supra note 20, at 1186.
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for establishing possession and intended a broader definition. Even
if actual possession were required, assuming that possession is con-
sidered in light of the real property at issue, sovereignty lands still
under water could reasonably be deemed to be in the state’s pos-
session by virtue of any public use of the waters, such as boating,
swimming, or fishing. Invoking the possession exception to protect
state claims to uplands, whether sovereignty or nonsovereignty,
could be more difficult. '

The possession exception seems particularly suited for a special
interpretive statute. An act expressing legislative intent that con-
structive possession by the state would satisfy the possession ex-
ception would not conflict with the separation of powers doctrine
because the reported decisions do not disclose that this exception
has received a deliberate judicial construction.?®®* Moreover, this
approach would avoid entirely the problem of reconstruing MRTA
in a way that would assertedly divest claimantis of any rights. In-
deed, if the courts follow the rule that the legislature should be
presumed to have favored the public interest over private interests
when it passed the Act, as the Minnesota Supreme Court pre-
sumed in the leading case on such statutes, Wichelman v. Mess-
ner,?* guch an interpretation would be sound.

If state title cannot be protected through the possession excep-
tion, the public’s use of navigable waters can be preserved even
after title to sovereignty lands has passed into private hands.
MRTA does not extinguish easements or servitudes in use,
whether they are recorded or unrecorded.?®® Moreover, any use of
an easement or servifude preserves the entire interest. This ease-
ment exception is “extraordinarily broad” among marketable title

253. In ITT Rayonier, 346 So. 2d at 1011, the supreme court rejected an argument that
possession by a life tenant could be attributed to three remaindermen, an argument the
litigants called consfructive possession. The court’s statements can be read as saying either
that constructive possession would not satisfy the requirements of Fra. Stat. § 712.03(3) or
that the court did not accept the remaindermen’s characterization of their relationship to
the life tenant as creating constructive possession of the property. Id. In either event, the
court found the possession exception would not have applied under the facts. Id. Certainly,
true constructive possession was not at issue. It requires that one be entitled to present
possession. 63A Am. Jur. 2p Property § 35 (1984). A remainder is, by definition, a nonpos-
sessory future interest. J. CRIBBET, PRINCIPLES OF THE Law oF PROPERTY 24-25 (2d ed. 1975).
Thus, the ambiguous dictum in ITT Rayonier at most indicates judicial skepticism toward a
constructive possession argument in the absence of compelling public policies.

In another case, Judge Cowart spoke of “actual possession,” but possession was not at
issue. Holland, 438 So. 2d at 469. -

254, 838 N.W.2d 800, 811 (Minn. 1957).

255, FLA, Srart. § 712.08(5) (1983).
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acts.25¢ Although the public’s residual rights to the water have not
been defined with clarity or consistency under the trust doctrine,
the Florida Supreme Court has called them “easements” for navi-
gation, commerce, fishing, swimming, and other purposes.?*” It has
also called them “servitudes.”?®® This conception of the public’s
rights to navigable waters is consistent with authority in other
states.?®® So, even if MRTA is construed as having the power to
extinguish the state’s title to sovereignty lands, the public’s ease-
ment to the waters would be exempt from the Act. In 1985, the
House Judiciary Committee favorably reported a bill acknowledg-
ing these rights. Thé bill proposed a legislative declaration that
any sovereignty lands lost under MRTA would still be subject to a
servitude impressed upon the navigable waters.2

If the law of easements were invoked to enforce public rights to
navigable waters, the state would have considerable control over
the use of any sovereignty lands whose title had fallen inadver-
tently into private hands under MRTA. The owner of a servient
- tenement may do nothing to obstruct or interfere with the use and
enjoyment of the entire easement.*® Although the rights of the
owner of the easement and the owner of the servient tenement
must be harmonized so that each may enjoy the property,®*? both
parties must agree to any substantial change that would affect
their respective rights.?¢®* By using only the law of easements, the
harsh application of MRTA against submerged sovereignty lands
might be ameliorated.

The public trust doctrine under which the easement arose is per-
haps the most fertile area for policymakers to explore. However, as

256. Boyer & Shapo, supra note 20, at 106.

257. Ex parte Powell, 70 So. 392, 396 (Fla. 1915), Mabry, 50 So at 829-830.

268. Gies, 146 So. 2d at 363.

259. People v. Californie Fish Co., 138 P. 79, passim (Cal. 1913). Under California law,
the public trust easement extends beyond traditional uses like navigation and swimming. It
is broad and flexible enough to encompass hunting, recreation, fish and wildlife habitat,
open space, environmental preservation, and other nontraditional public uses. Marks v.
Whitney, 491 P.2d 374, 380 (Cal. 1971). For a review of California’s public trust easement,
see Stevens, supra note 80, at 214-220, 222, 229-230.
- 9260. Tla. HB 1420, sec. 1 (1985). Any future legislation should denominate the public’s

interest as an easement or a servitude in the nature of an easement to make clear that the
publie’s residual rights in the waters under the trust doctrine should not be confused with or
equated to the police power.

261. Hoff v. Scott, 4563 So. 2d 224, 226 (Fla. 1st DCA 1984).

282. Costin v. Branch, 373 So. 2d 370, 371 (Fla 1st DCA 1879), cert denied, 383 So. 2d
1190 (Fla. 1980).

263. E.g., Florida Power Corp. v. Hicks, 156 So. 2d 408, 410 (FIa 2d DCA 1963), cert.
denied, 165 So. 2d 177 (Fla. 1964).
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Professor Sax so aptly put it: “Unfortunately, the case law has not
developed in any way that permits confident assértions about the
outer limits of state power.”?%* The cases do suggest a different ba-
sis for protecting the public’s easement to the waters. There is
even an argument that lawmakers could statutorily reassert state
title to sovereignty lands.

An act reclaiming title would be supported by a venerated Su-
preme Court decision. In [llinois Central Railroad v. Illinois,®®
the Court adjudicated a legal dispute that arose from “one of the
most outrageous schemes” devised during the nineteenth century
for private exploitation of sovereignty lands.?®® In 1869, the Illinois
General Assembly granted the railroad fee title to a parcel of sub-
merged land in Lake Michigan along the Chicago waterfront.?®”
Four years later, Illinois lawmakers repealed the Act.?®® When the
resulting litigation reached the Supreme Court, the Court held
that title was in the state.?®® The Court said a state may not alien-
ate sovereignty lands except for limited parcels that may be con-
veyed into private ownership when a public purpose would be
served or at least when public use of the waters would not be im-
paired.?”® The underlying premise was that public ownership of
land beneath navigable water is an incident of statehood,?”* and no
legislature may “give away or sell the discretion of its successors”
over such a public resource.?”? Unfortunately, the Court did not
clarify the precise legal effect of the doctrine in these circum-
stances. The Court concluded that the nature of the state’s title
was such that the 1869 grant was nothing more than the equivalent
of a license revocable at wili*”® upon reimbursement for any im-

264. Sax, supre note 80, at 486.

265. 146 U.S. 387 (1892).

266. Stevens, supre note 80, at 210,

267. Act of April 16, 1869, 1869 11l. Laws 245, 246-47.

268. Act of April 15, 1873, 1873 Ill. Laws 115.

269. Illinois Cent. R.R. v. Illinois, 146 U.S. 387, 463 (1892). )

270. Illinois Cent, R.R., 146 U.S. at 455-56. Professor Sax said the doctrine is that “no
grant may be made to a private party if that grant is of such amplitude that the state will
effectively have given up its authority to govern, but a grant is not illegal solely because it
diminishes in some degree the quantum of traditional public uses.” Sax, supra note 80, at
488-89. B

271. Illinois Cent. R.R., 146 U.S. at 460; see also Stevens, supra note 80, at 213-14.

9272, Illinois Cent. R.R., 146 U.S. at 460. The Court has been criticized for conceptually
merging ownership of sovereignty lands with control of the navigable waters. Rosen, supra
note 61, at 577.

973. Ilinois Cent. R.R., 146 U.S. at 455, 461-62. The Court rejected the railroad’s de-
fense under the contract clause, U.S. Consr. art. I, § 10, saying: “There can be no irrepeala-
ble contract in a conveyance of property by a grantor in disregard of a public trust. .. .”
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provements.?”* But it also opined that Illinois lawmakers had not
been empowered to make such an extensive grant in the first
place.?™ Thus, it is unclear whether the ultimate holding was that
the grant was void ab initio or merely revocable.

The resulting doctrinal confusion makes difficult the application
of the Iilinois Central principles in the context of the MRTA con-
troversy. Of great significance, however, was the Court’s emphasis
on the magnitude of the grant—about 1,000 strategically located .
acres—and how it might impede government-directed development
of Chicago’s harbor. In one striking passage, the Court stated
flatly: “A grant of all the lands under the navigable waters of a
state has never been adjudged to be within the legislative power;
and any attempted grant of the kind would be held, if not abso-
lutely void on its face, as subject to revocation.”*

The relevance of Illinois Central should be apparent. If Ilhnms
lawmakers were not empowered expressly to grant a fee simple es-
tate in 1,000 acres of lakebed crucial to Chicago’s commercial de-
velopment, could Florida lawmakers have inadvertently con-
veyed?”™ an unqualified title to hundreds of thousands of acres of
land beneath rivers, lakes, and tidal waters so vital to Florida’s ec-
onomic and environmental health? If Illinois lawmakers could re-
claim state title merely by passing a one-sentence statute, could
not Florida lawmakers do the same?

Assessing the soundness of such an approach is difficult. I llmozs
Central remains the principal authority for the public trust doc-
trine.?”® One indication of the decision’s abiding influence came

Illinois Cent. R.R., 146 U.8. at 460. If the grant was merely a license, then logically the
railroad could not have had a vested property right in the lakebed.

274. [Illinois Cent. R.R., 146 1J.S. at 455. :

275. Id. at 452-53.

276. Id. at 453.

277. As applied against state claims by Florida courts, MRTA~ has been characterized as
a conveyance. Askew, 409 So. 2d at 15 (Overton, J., dissenting on motion for rehearing)
(MRTA “used as an instrument of conveyance™); Odom, 341 So. 2d at 990 (Sundberg, J.,
concurring in part, dlssentmg in part) (MRTA “provoke[s] divestiture of public trust
lands™). ‘

278. See, e.g., City of Berkeley v. Superior Court of Alameda County, 606 P.2d 362, 365
(Cal. 1980), cert. denied, Santa ¥e Land Improv. Co. v. City of Berkeley, 449 U.S. 840
(1980). The Supreme Court recently hinted that Illinois Central may no longer have its
historic vitality. It said Illinois Central merely “supports the proposition that alienation of
the beds of navigable waters will not be lightly inferred.” Summa Corp. v. California ex rel.
State Lands Comm’n, 104 S. Ct. 1751, 1756 n.4 (1984). For another example of the Supreme
Court’s relaxed protection of state sovereignty lands, see Block v. North Dakota ex rel. Bd.
of Univ. & School Lands, 461 1.8. 273 (1983) (federal statute of limitation bars state from
bringing quiet title action against the United States for disputed sovereignty lands).

4
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when the Louisiana Supreme Court said in 1975 that Illinois Cen-
tral would have rendered valid the statute at issue in Gulf Oil
Corp.*™ However, once sovereignty lands have passed to a state
under the equal footing doctrine, state law governs their disposi-
tion.?*® Florida’s common law trust doctrine would determine the
legislature’s power to reassert state title to sovereignty lands.?® Al-
though no Florida case is on point, Illinois Central should be
strongly persuasive because it provided the foundation for the
public trust doctrine in Florida.?®?

One recurring feature of sovereignty lands cases is the supreme
court’s weighing of the public policy behind a legislative disposi-
tion of sovereignty lands. Even at the trust doctrine’s nadir in
Florida, the supreme court approved a sovereignty lands convey-
ance only after determining that it served some public policy, as
statutorily expressed by the legislature.?®* Accordingly, the legisla-
ture could premise a statutory renewal of state claims to sover-
eignty lands on the fact that the inadvertent relinquishment of
these claims under MRTA was not expressly made to promote a
trust-related policy, rendering it invalid or at least subject to re-
versal. To ensure that such an act did not go further than neces-
sary to protect lands vulnerable to MRTA-backed claims,
lawmakers could limit the state’s renewed claims’ by adding excep-
tions like those adopted by the Senate Committee on Natural Re-
sources and Conservation in Committee Substitute for Senate Bill
673.2%¢ Even if the supreme court should decide that any rights in-

279. Gulf Oil Corp., 317 So. 2d at 591 n.6. _

280. Oregon ex rel. State Land Bd. v. Corvallis Sand and Gravel Co., 429 U.S. 363, 377-
78 (1977). Although the Court has held that state law governs such issues, id., “it has fre-
quently formulated rules that were perceived, if not intended, as controlling precedent by
state court judges.” Rosen, supra note 61, at 572 (footnotes omitted).

281. The commeon law trust doctrine should govern most MRTA cases because MRTA

was enacted prior to adoption of the 1968 Florida Constitution with its sovereignty lands
provision. Fra. Consr. art. X, § 11. In 1969, the legislature implemented that provision with
a statutory scheme for the required assessment of the public interest in any proposed grant
of sovereignty lands. Ch. 69-308, 1969 Fla. Laws 1112 (current version at FLA. STaT,, § 253.12
(1983)). Thus, where a root of title had not been of record for 80 years prior to 1969, any
private claims to sovereignty lands under MRTA “may be subject to question.” Rosen,
supre note 61, at 602 n.264.

282. E.g., Black River Phosphate Co., 13 So. at 645-48.

-283. E.g., Holland v. Fort Pierce Fin. & Constr. Co., 27 So. 2d 76, 81 (Fla. 1946) (public
policy favoring waterfront development); Pembroke, 146 So. at 257 (public policy favoring
waterfront development); City of Tampa, 102 So. at 340-41 (public policy favoring water-
front development), While policies heavily skewed to development might not seem a proper
use of the resource by today’s standards, they were deemed prudent at the time.

284, Fla. CS for SB 673, sec. 1 (1985).
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advertently vested under MRTA may not be taken without just
compensation, the extent of any abridgement ought to take into
account that a grantee of sovereignty lands takes bare legal title
and only those rights granted by statute.?®®

Undoubtedly, an unorthodox approach like this one would be
risky for the state. There are less daring applications of the trust
doctrine possible. For example, Florida law is unequivocal that the -
state may regulate the use of sovereignty lands in order to protect
public rights to the waters.?®® These rights may be protected
through rules promulgated at the direction of the legislature.

Whether regulation alone would give the public adequate control
over the waters would depend upon how stringent the regulation
could be. That issue would turn on a judicial determination of the
nature of the public’s retained rights under the trust doctrine. One
view considers these rights as nothing more than the equivalent of
the police power.?®” Under Graham v. Estuary Properties, Inc.,*®®
the state is allowed considerable latitude for land-use regulation
under the police power.?®® The conceptual flaw in this view is that
it is based on the premise that submerged sovereignty lands are
just like any other real property, a notion at odds with established
doctrine. Because of their relationship to a valuable resource, these
are lands of a “special character.”?®® As such, the public has an
interest in how they are used that surpasses the interest justifying
ordinary regulation, such as zoning.

If the residual public rights are considered something more than
those protectable through the police power—unique governmental
interests that cannot be severed from the fee except in purposeful -
grants—then they may be the basis for greater protection. This
view is more in keeping with the tradition of the trust doctrine.

285. Zabel v. Pinellas County Water & Navig. Control Auth., 171 So. 2d 376, 381 (Fla.
1965) (statutory right to dredge and fill was only property right in submerged sovereignty
land); Gies, 146 So. 2d at 363 (grantee of sovereignty land prohibited from filling seaward of
bulkhead line); see also Note, supre note 58, at 608 (grantee has only bare title subject to
public rights). For an analysis concluding that grantees have full property rights, see Rosen,
supra note 61, at 591-96.

286. Gies, 146 So. 2d at 363. Of course, this approach might not address the state’s con-
cern over sovereignty lands that are no longer submerged.

287. Rosen, supra note 61, at 612.

288. 399 So. 2d 1374, 1380-81 (¥Fla. 1981) (six factors to examine when assessing police
regulation for potential taking).

289. TFor additional discussion on the parameters of police power regulation in Florida,

" see Siemon, Of Regulatory Takings and Other Myths, 1 J. Lanp Use & Envre. L. 105, 107-
10, 124 (1985).
290, See supra note 64 and accompanying text.
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Under the trust doctrine, the unique character of these lands im-
poses on the state “special regulatory obligations”?* to ensure that
the resource is used for overriding public purposes. If regulation is
grounded in this conception of the public’s rights, “it may make
little practical difference whether such titles are held invalid or
whether they are held valid but impressed with a public trust obli-
gation that justifies far-reaching restrictive regulation.”???

V1. ConNcLusioN

The application of the Marketable Record Title Act to extin-
guish state land claims represents a failure on the part of the legis-
lature and the courts. Lawmakers inartfully drafted the Act in
1963. When its full effects against state lands became known, they
responded ineptly and without effect. For their part, the courts
adopted an overly technical reading of the statute that abrogated
the common law without a clear legislative mandate to do so.
Moreover, in light of the public interests involved, the courts ig-
nored longstanding public policies with which MRTA should have
been harmonized. Fortunately, the legislature and the courts still
have opportunities to set things aright. Given the profound effect
MRTA has on lands held for public benefit today and in the fu-
ture, they ought not fail again.

291. Sax, supra note 80, at 489,
292. Id. at 528 n.174,



