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A MEASURED STEP TO PROTECT PRIVATE
PROPERTY RIGHTS

DAVID L. POWELL,* ROBERT M. RHODES, ** AND DAN R. STENGLE***

I. INTRODUCTION

On May 18, 1995, Governor Lawton Chiles signed into law landmark
private property rights legislation enacted during the 1995 Regular Ses-
sion of the Florida Legislature.! The measure includes a new cause of ac-
tion providing judicial relief to landowners who suffer inordinate burdens
on the use of their land and a new nonjudicial settlement and expedited
hearing procedure promoting compromise solutions for disputes between
landowners and regulators.?

The legislation concluded three years of contentious debate over the
appropriate means to give landowners protection for the use of their prop-
erty beyond the constitutional guarantee against the taking of private
property for public use without just compensation.® The new statute has
stirred fears that it will empty the public purse and roll back decades of
work in environmental protection and growth management, as well as
countervailing concerns among landowners that it will not protect them
from the proliferation of regulations that impede their efforts to put their
land to productive use.*

If properly implemented and applied, the measure will have none of
the above effects. The legislation grants important new rights and reme-
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1. FLA. STAT. § 70 (1995).

2. Id.

3. U.S. CONST. amend. V; FLA. CONST. art. X, § 6.

4. Larry Kaplow, Panel Compromise on Property Rights Bill, PALM BEACH POST, Apr.
20, 1995, at A9.
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dies to landowners while maintaining existing environmental protection
and growth management programs. It protects landowners against some
regulatory actions which do not rise to the level of a taking, but it is more
limited in scope than property rights legislation considered in Florida in
recent years.’ Perhaps most importantly, the measure is intended to re-
form the way government does business with landowners. ¢ The legislation
provides a measured response to a pressing and emotional issue and
strikes a balance between conflicting, but equally valid, public and private
interests.

II. BACKGROUND

The subject of private property rights is not new in Florida. From the
beginning of the period of environmental activism by the Florida Legisla-
ture in the early 1970s, the issue of legal protections for private property
rights has generated much legislative activity. These efforts have in-
creased in recent years due to the controversies which have attended the
implementation of Florida's growth management programs. The trend in
Florida to extend greater protection to private property rights reflects na-
tional developments, both in statehouses and in the Congress.’

A. The 1993 Regular Session of the Legislature

Although the public policy argument regarding increased protection of
private property rights has been simmering for several years, it was only
in 1993 that the Legislature considered the matter ripe for legislative at-
tention. A bill was introduced into the Florida House of Representatives
which would have created a cause of action by which a landowner could
obtain a judicial order requiring condemnation of his property. The order
would apply to any governmental entity that imposed a restriction which

5. Larry Kaplow, Property Rights Bill Readied, Palm Beach Post, Apr. 20, 1995, at Al.

6. Kaplow, supra note 4, at A9.

7. Since 1991, at least 19 states have enacted property rights legislation. See ARIZ. REV.
STAT. ANN. §§ 9-462.02, 9-500.12, 9-500.13, 11-810, 11-811, 11-830(F), 41-1311 to 41-
1313 (1995); DEL. CODE ANN. tit. 29, § 605 (1995); FLA. STAT. § 70 (1995); IDAHO CODE §
67-8001 to 67-8004 (1995); IND. CODE § 4-22-2-32 (1995); KAN. STAT. ANN. § 26 (1995);
LA. REV. STAT. ANN. § 19 (West 1995); Miss. CODE ANN. § 49-33-1 to 49-33-17 (1995);
MoO. ANN. STAT. §§ 536.017, .018 (1995); MONT. CODE ANN. §§ 75-1-102, 75-1-103, 75-1-
201 (1995); N.M. STAT. ANN. § 73 (Michie 1995); N.C. GEN. STAT. §113-206(e) (1995);
OR. REV. STAT. § 105 (1994); TENN. CODE ANN. §§ 12-1-201 to 12-1-204 (1995); TEX.
GOVT. CODE ANN. § 2007 (1995); UTAH CODE ANN. §§ 63-90-1 to 63-90-4, 63-90a-1 to 63-
90a-4 (1995); WASH. REV. CODE § 36.70A.370 (1995); W. VA. CODE § 22-1A-1 to 22-1A-6
(1995); WYO. STAT. § 9-5-301 to 9-5-305 (1995).

For an overview of state property rights measures from a public-sector perspective, see
Larry Morandi, Takings for Granted, STATE LEGISLATURES, June 1995, at 22. For an over-
view of the nationwide property rights movement from a private-sector perspective, see Peter
Samuel, The Property Rights Movement: Enviros, Regulators Meet Their Match, MINING
VOICE, May/June 1995, at 22.
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"severely limited the practical use of the property," unless the restriction
was an exercise of the police power to prohibit a use that was "noxious in
fact" or to prevent "a demonstrable harm to public health and safety."?
The court could have awarded compensation to a prevailing landowner.

Significantly, the bill would have established a presumption that a
"severe limitation" on the practical use of an owner's land occurs when its
fair market value is reduced by forty percent from the uses permitted at
the time the owner acquired title or on July 1, 1985, whichever was later. °
The bill was approved by the House Judiciary Committee but died on the
House calendar. ™

Instead, the Legislature enacted a measure which would have created
the Study Commission on Inverse Condemnation to explore and recom-
mend new remedies to protect landowners against the effects of regula-
tion.!! Governor Chiles vetoed the measure; he objected to both the com-
position of the commission and its charge. !> He concluded that the meas-
ure did not strike a balance between the legitimate interests of private
landowners and the public interest in protecting the environment and
managing Florida's growth.

B. The Governor's Property Rights Study Commission II

As an alternative to the vetoed 1993 legislation, Governor Chiles cre-
ated the Governor's Property Rights Study Commission II.* It was pat-
terned after the Governor's Property Rights Study Commission estab-
lished in 1975 by former Governor Reubin Askew, whose recommenda-
tions led to the 1978 enactment of a statutory remedy for landowners ag-
grieved by governmental restrictions.'> Governor Chiles directed the new
commission to consider, among other things, "[t]he current and potential

8. Fla. HB 1437 (1993).
9. Id.

10. FLA. LEGIS., HISTORY OF LEGISLATION, 1993 REGULAR SESSION, HISTORY OF
HOUSE BILLS at 268, HB 1437.

11. Fla. SB 1000 (1993).

12. Veto of Fla. SB 1000 (1993) (letter from Gov. Chiles to Sec'y of State Jim Smith, June
4, 1993) (on file with Sec'y of State, The Capitol, Tallahassee, Fla.).

13. Id.

14. Fla. Exec. Order No. 93-150 (June 4, 1993). The commission consisted of 17 me m-
bers, including: four landowners; one economist familiar with property valuation; two local
government officials; the secretaries of the Department of Community Affairs and the Depar t-
ment of Environmental Protection; a water management district representative; four represe n-
tatives of conservation organizations; two persons, respectively, recommended by the Speaker
of the House and the President of the Senate; and one member of The Florida Bar serving as
chair of the commission.

15. E.g., 1978, Fla. Laws ch. 78-85. See also Robert M. Rhodes, Compensating Police
Power Takings: Chapter 78-85, Laws of Florida, 52 FLA. B.J. 741 (Nov. 1978). For an ac-
count of recent legislative activity in this field leading up to the 1995 Regular Session, see Kent
Wetherell, Private Property Rights Legislation: The "Midnight Version" and Beyond, 22 FLA.
ST. U. L. REV. 525 (1994).
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effectiveness of Florida law in providing substantially affected persons
with appropriate remedies of law to protect their private property rights
and any changes necessary to assure meaningful and effective remedy to
affected property amounts. "¢

Led by former Florida Supreme Court Justice Alan C. Sundberg of
Tallahassee, the commission held hearings throughout the state.!” Its chief
proposal was the creation of an informal, nonjudicial settlement process to
resolve property rights disputes between a landowner and a governmental
entity through payment of compensation or adjustment of the regulation
prior to litigation.'® The commission advised against creating a new cause
of action for landowners based on awarding compensation for a percent-
age-diminution of the land's market value. "

C. The 1994 Regular Session of the Legislature

The commission's proposal for a new settlement procedure was con-
sidered during the 1994 Regular Session of the Legislature.? Other bills
would have allowed a landowner to seek compensation through a judicial
award when a regulation prohibited or severely limited the use of the
owner's real property.?! Under these bills, if the governmental entity im-
posing the regulation could not afford to pay the compensation, it would
have been prohibited from imposing the restriction on the landowner's
property.? Neither approach, the settlement procedure nor the court-
ordered compensation bill, came to a floor vote.?

D. The Constitutional Initiative on Property Rights

At the same time the Legislature was considering these measures, a
citizens' group mounted a well-funded petition drive for four constitu-
tional amendments bundled into one package for petition gathering pur-
poses.?* One of the four proposed amendments would have created a
constitutional right to full compensation for a landowner when any exer-

16. Fla. Exec. Order No. 93-354, § 3(b) (Dec. 28, 1993).

17. REPORT OF THE GOVERNOR'S PROPERTY RIGHTS STUDY COMMISSION II (1994)
[hereinafter GOVERNOR'S STUDY COMMISSION II].

18. Id. at 1.

19. Id. at 75-76.

20. Fla. HB 1967 (1994).

21. Fla. SB 630 (1994); Fla. HB 485 (1994).

22. Fla. SB 630 (1994); Fla. HB 485 (1994).

23. FLA. LEGIS., HISTORY OF LEGISLATION, 1994 REGULAR SESSION, HISTORY OF
HOUSE BILLS at 345-46, HB 1967; id. at 74, SB 630; id. at 247-48, CS for HB 485.

24. Advisory Opinion to the Att'y Gen. Re: Tax Limitation; Advisory Opinion to the Att'y
Gen. Re: Voter Approval of New Taxes; Advisory Opinion to the Att'y Gen. Re: Property
Rights; Advisory Opinion to the Att'y Gen. Re: Revenue Limits, 644 So. 2d 486, 489 (Fla.
1994).
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cise of the police power diminished the value of a vested property right. >
The package received enough signatures for a ballot position in the 1994
general election.?

In a validation proceeding to determine whether the four amendments
satisfied the constitutional and statutory requirements for submission to
the electorate, the Florida Supreme Court struck the property rights
measure and two others from the ballot.?” The court held that the property
rights amendment violated the single subject requirement for constitu-
tional initiatives® and that its ballot title and summary were not accurate
or informative.? This decision set the stage for further legislative consid-
eration of the property rights controversy during the 1995 Regular Ses-
sion.

E. The 1995 Regular Session of the Legislature

The supreme court's 1994 decision on the constitutional initiative in-
creased political pressure on lawmakers to legislate a solution to the con-
troversy. In addition, the perceived political climate underwent dramatic
changes in the 1994 general election. Nationally and in Florida, the tide
of public opinion was illustrated by the change in partisan control of the
Congress and the Florida Senate. When lawmakers convened in Tallahas-
see, the Congress was considering property rights legislation, and legisla-
tures around the nation were continuing a trend in enacting property rights
laws.*

Both constitutional and statutory proposals were introduced into the
1995 Regular Session.*! One proposed constitutional amendment would
have provided that no owner could be deprived of a use of private prop-

25. Id.

26. Id.

27. 1Id. at 494.

28. FLA. CONST. art. XI, § 3.

29. Advisory Opinion, 644 So. 2d at 494.
30. During the 1995 Regular Session, in Washington State, lawmakers gave legislative a p-
proval to a property rights initiative.

The Washington legislation, Initiative No. 164, the Private Property Regulatory Fairness
Act, required full compensation for any reduction in value caused by regulation to any parcel
or portion of private property. Any regulation of private property was prohibited unless a
statement analyzing the expected economic impact on regulated property was prepared by the
regulator and made available to the public prior to adoption. The initiative forbid governmental
entities from requiring any property owner to provide or pay for any studies, maps, plans, or
reports to be used in decisions that would restrict the use of private property for public use.
See Wash. C.A. 164 (1995) (subject to referendum).

On November 9, 1995, Referendum 48, previously Initiative No. 164, became the third such
referendum in the nation to be voted down. While the measure was defeated by a margin of 3-
to-2, proponents hope to enact a similar law in next year's legislative session. Doug Conner,
Property-Right Vote Losers To Keep Fighting, L.A. TIMES, Nov. 9, 1995, at Al.

31. Fla. SJR 968 (1995); Fla. HJIR 1847 (1995) (proposed amendment to art. X, § 6, Fla.
Const.); Fla. CS for SB 1326 (1995); Fla. HB 1381 (1995).
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erty, or any part of his property, by governmental regulation or action re-
sulting in a "nonnegligible" reduction in the fair market value of that
property without full compensation as determined by a jury.* A prevail-
ing owner would have been entitled to costs and attorney's fees. *

Statutory measures considered would have declared that any lawful use
of private property could not be deprived or devalued, even temporarily,
by an action of government without full compensation.* The cause of ac-
tion for such a deprivation or devaluation, entitling the landowner to a
jury determination of compensation, would have arisen if the governmen-
tal action resulted in a temporary or permanent diminution in fair market
value of the affected portion of the owner's land in excess of twenty-five
percent or $10,000, whichever was greater. The recovery of full compen-
sation would not have been limited by any percentage or dollar amount. %
An exception to the right of compensation would have been carved out for
public nuisances, but the governmental entity would have borne the bur-
den of proving that a proscribed land use constituted a public nuisance. 3
A prevailing owner would have been entitled to attorney's fees and
costs.?’

Against this backdrop, Governor Chiles sought to develop a more re-
strained proposal to provide statutory protection for private property
rights without undermining Florida's environmental protection and growth
management programs.*

The Governor directed Secretary Linda Loomis Shelley of the Florida
Department of Community Affairs to convene an Ad Hoc working group
to draft a consensus proposal which would win the support of lawmakers
and affected constituencies.*

As the 1995 Regular Session unfolded, the working group toiled for
weeks with important support and involvement from legislative sponsors

32. Fla. SJR 968 (1995); Fla. HJR 1847 (1995).

33. Fla. SJIR 968 (1995); Fla. HIR 1847 (1995).

34. Fla. CS for SB 1326 (1995); Fla. HB 1381 (1995).

35. The House bill did not specify that recovery would be available only if the diminution
of value exceeded the greater of $10,000 or 25 percent. Fla. HB 1381 (1995).

36. Fla. CS for SB 1326 (1995); Fla. HB 1381 (1995).

37. Fla. CS for SB 1326 (1995); Fla. HB 1381 (1995).

38. Lucy Morgan, Chiles Seeks Law To Repay Small Landowners, ST. PETE. TIMES, Mar.
30, 1995, at BS.

39. The working group included representatives from state agencies, including the D e-
partment of Community Affairs, the Department of Environmental Protection, and the Eminent
Domain Section of the Department of Transportation; regional entities, including regional
planning councils and water management districts; local governments, including the Florida
Association of Counties and the Florida League of Cities; environmental organizations, inclu d-
ing the Florida Audubon Society, 1000 Friends of Florida, the Florida Wildlife Federation,
and the Florida Chapter of the American Planning Association; development interests, inclu d-
ing the Florida Home Builders Association and the Association of Florida Community Deve I-
opers; and landowning interests, such as the Florida Farm Bureau, the Florida Land Council,
and the Property Rights Coalition (an alliance of agricultural and landowner interests).
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of various property rights measures. A constitutional remedy was rejected
as an option in order to allow any necessary adjustments in the new rem-
edy without the cumbersome and time-consuming procedures involved in
amending the Florida Constitution. *

The working group produced a draft bill which included a statutory
remedy to provide compensation for landowners in situations which do
not rise to the level of a taking, but it rejected an automatic numerical
formula for determining when relief is warranted.* The bill also included
a new nonjudicial settlement and expedited hearing procedure for land use
and environmental permitting disputes, a procedure patterned after the
recommendations of the Governor's Property Rights Study Commission
I1.#2 With only one significant change by the Legislature,* the working
group's bill was enacted by lawmakers with just one dissenting vote. *

Aside from the scrutiny the bill received when being hammered out in
the working group, the legislation received ample hearing and formal
consideration by lawmakers. Section 1, which created the judicial cause
of action for landowner relief, was fully debated in both the Senate
Committee on the Judiciary and the Senate Committee on Community A f-
fairs, as Senate Bill 2912.% Sections 2 through 5 were added to Senate
Bill 2912, which was reported favorably by the Senate Committee on the
Judiciary as a committee substitute.*® Section 2, which created the nonju-
dicial settlement and expedited hearing procedure, also received a hearing
in the Real Property and Family Law Subcommittee of the House Com-
mittee on the Judiciary, as House Bill 1335.4

On the House floor, the provisions of Committee Substitute for Senate
Bill 2912 and House Bill 1335 were incorporated into one amendment
which was adopted as a substitute for the language in another bill,
Committee Substitute for House Bill 863. That bill as amended was then
thoroughly debated and passed by the House.* Committee Substitute for

40. Morgan, supra note,37.

41. For a discussion on the drawbacks of the formulaic approach, see GOVERNOR'S STUDY
COMMISSION I, supra note 16, at 71-75.

42. For a discussion of the settlement procedure, see infra part IV.

43. FLA. H.R. JOUR. 1050 (Reg. Sess. 1995); See Elizabeth Willson, Lobbyist Takes a Big
Leap--and Lands on Some Toes, ST. PETE. TIMES, July 5, 1995, at BS. For the text of the
amendment, see infra text accompanying note 7.

44. FLA. H.R. JOUR. 1050 (Reg. Sess. 1995).

45. FLA. LEGIS., HISTORY OF LEGISLATION, 1995 REGULAR SESSION, HISTORY OF
SENATE BILLS at 266, SB 2912.

46. FLA. S. JOUR. 551 (Reg. Sess. 1995).

47. FLA. LEGIS., HISTORY OF LEGISLATION, 1995 REGULAR SESSION, HISTORY OF
HOUSE BILLS at 141, HB 1335. This bill was placed on the agenda for the House Judiciary
Committee, but the committee meeting was canceled for unrelated reasons, and the House J u-
diciary Committee did not meet again during the 1995 Regular Session.

48. 1d. at 101, HB 863; FLA. H.R. JOUR. 1050 (Reg. Sess. 1995).
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House Bill 863 was sent to the Senate for floor debate and final legislative
approval.®

III. THE BERT J. HARRIS, JR., PRIVATE PROPERTY RIGHTS PROTECTION
ACT

Section 1 of the legislation is the Bert J. Harris, Jr., Private Property
Rights Protection Act® (Harris Act), named after the Highlands County
legislator who has championed property rights legislation for years. The
Harris Act creates a new cause of action to provide compensation to a
landowner when the actions of a governmental entity impose an
"inordinate burden" on the owner's real property.*! It is intended to apply
to governmental actions that do not rise to the level of a regulatory tak-
ing.%

In general, the new judicial remedy is intended to protect either a
landowner's existing use of the land or a vested right to a specific use of
the land from an inordinate burden which a state, regional, or local gov-
ernmental agency imposes.* This remedy is subject to many important
limitations and exclusions.> Therefore, in any potential claim it is critical
to evaluate the landowner's property interest in light of all the statutory
requirements for relief.

When compared to the textual basis for relief from a regulatory taking,
namely, the sparse language in the Fifth Amendment and the Florida
Constitution, the Harris Act is richly detailed in the substantive legal
standards and procedural mechanisms for obtaining relief. However, pre-

49. FLA. H.R. JOUR. 1050 (Reg. Sess. 1995).

50. FLA. STAT. § 70.001 (1995).

51. Id.

52. 1Id. § 70.001(9). The Harris Act filled a void in then-existing Florida law because,
prior to its enactment, there was no means by which an owner could receive compensation for
the adverse financial effects of governmental regulation of his land without satisfying the co n-
stitutional standards for a taking, namely, physical invasion or the loss of all economically v i-
able use. See Dep't of Comm'y Aff., CS for HB 863 (1995) Staff Analysis 1 (May 15, 1995)
(on file with Dept.).

53. FLA. STAT. § 70.001(3) (1995). The Legislature did not appropriate funds for impl e-

mentation of the Harris Act. See 1995, Fla. Laws ch. 95-181. To avoid running afoul of the
constitutional prohibition against unfunded mandates, article VII, section 18, of the Florida
Constitution, the Legislature expressly determined in the Harris Act that there was an impo 1-
tant state interest in protecting private property owners from inordinate burdens on their pro p-
erty. Fla. Stat. § 70.001(1) (1995).
The Legislature also met two of the listed alternatives which remove an enactment from this
constitutional bar: 1) that any expenditure necessary under the Act would apply to all persons
similarly situated, including state and local governments, section 70.001(3), Florida Statutes;
and 2) the Act was approved by a two-thirds vote of the membership in each chamber of the
Legislature. The vote was 111-0 in the House of Representatives, and 38-1 in the Senate. FLA.
LEGIS., HISTORY OF LEGISLATION, 1995 REGULAR SESSION, HISTORY OF HOUSE BILLS at
101, HB 863; See also Dep't of Comm'y Aff., CS for HB 863 (1995) Staff Analysis 6 (May
15, 1995) (on file with Dept.).

54. For a discussion of the limitations and exclusions, see part III.C.
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cisely because Harris Act claims were expected to be "ad hoc, factual in-
quiries,"* as those in takings cases, the working group which prepared
the legislation favored an approach under which the full import of the
Harris Act ultimately would be determined by judicial construction and
application. In other words, judicial interpretation on a case-by-case basis
was considered inevitable, necessary, and desirable.

A. Definitions

In any legislative enactment, the definitions imposed on particular
terms are crucial for understanding the scope of the measure. That is cer-
tainly true with the Harris Act; it includes a number of definitions which
are intended to set boundaries on the scope of the statute.

1. Existing Use

The Legislature adopted two alternative definitions for an "existing
use" of land which is protected by the Harris Act. Both reflect established
legal principles.

a. Actual, Present Use or Activity

An existing use of land means "an actual, present use or activity on the
real property," notwithstanding periods of inactivity normally associated
with or incidental to the activity.> This portion of the definition of exist-
ing use is intended to encompass land uses engaged in by the landowner
even though there might be some intermittent quality to the use or activ-
ity. For example, a period of inactivity could include land's lying fallow
in association with the growing of crops or timber.

b. Reasonably Foreseeable Future Use
An existing use also may mean

such reasonably foreseeable, nonspeculative land uses which are sui t-
able for the subject real property and compatible with adjacent land
uses and which have created an existing fair market value in the pro p-
erty greater than the fair market value of the actual, present use or a c-
tivity on the real property. >’

So long as the requested use is suitable for the property, compatible with
adjacent land uses, justifiable by an appraisal, and is not speculative, it
would qualify as an existing use protected by the Harris Act from certain
governmental actions.®

55. Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 124 (1978).
56. FLA. STAT. § 70.001(3)(b) (1995).

57. 1Id.

58. Id.
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This alternative definition of existing use was and is very controver-
sial, primarily among those who did not favor the enactment of property
rights legislation.” In fact the definition stitches together longstanding
concepts which are not usually linked together and recasts them in a new
legal context.®® Aside from its merit on legal and policy grounds, this
provision was central to building a broad base of political support for pas-
sage of the legislation.

The first drafts of the Harris Act were considered by some legislators
and participants in the working group to offer little or nothing to the land-
owners whose disputes with regulatory agencies had propelled the prop-
erty rights movement.® Because government is already equitably estopped
from impairing vested rights to existing uses, these legislators and land-
owners viewed the early drafts of the Harris Act, which protected "vested
rights" and an existing use defined only as "an actual, present use or ac-
tivity" on the land, as offering only an additional item on the menu of
remedies already available to landowners.% Further, these legislators and
landowners recognized that government only rarely deprives a landowner
of the actual, present use of land, halts an activity being conducted on an
owner's land, or seeks to infringe on a vested right.® Accordingly, for the
Harris Act to be meaningful to landowners, it had to offer a remedy in
some circumstances in which regulatory permission was denied for the
conversion of land to a future use in which the owner's rights were not
otherwise protected.

As a legal concept for an existing land use, the alternative definition is
well-grounded in the law of eminent domain.® In a condemnation pro-
ceeding, valuation of the property is based upon the highest and best
use.® The highest and best use is not limited to those uses authorized un-
der the existing land development regulations.® If on the date of taking
there is a reasonable probability of a land use change, that probability
may be taken into account in determining valuation.® An important factor

59. Elizabeth Willson, Property Act Fences Out the Government, ST. PETE. TIMES, July 5,
1995, at B1.

60. See, e.g.,Bass v. General Dev. Corp., 374 So. 2d 479 (Fla. 1979); Board of Comm'rs
of State Insts. v. Tallahassee Bank & Trust Co., 100 So. 2d 67 (Fla. 1st DCA 1958), cert. de-
nied, 101 So. 2d 817 (Fla. 1958).

61. Fla. S. Comm. on Judiciary, tape recording of proceedings (Apr. 19, 1995) (on file
with comm.) (discussion of SB 2912); Fla. S. Comm. on Comm'y Aff., tape recording of pr o-
ceedings (Apr. 24, 1995) (on file with comm.) (discussion of SB 2912).

62. Id.

63. Id.

64. FLORIDA EMINENT DOMAIN PRACTICE AND PROCEDURE § 9.32 (4th ed., Fla. Bar
C.L.E. 1988)[herinafter Florida Eminent Domain].

65. State Road Dep't Co. v. Chicone, 158 So. 2d 753 (Fla. 1963); Cameron Dev. Co. v.
United States, 145 F.2d 209 (5th Cir. 1994).

66. Florida Eminent Domain supra note 63 at, § 9.33.

67. See, e.g., Board of Comm'rs of State Insts. v. Tallahassee Bank & Trust Co., 100 So.
2d 67 (Fla. 1st DCA 1958), cert. denied, 101 So. 2d 817 (Fla. 1958).
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in determining the highest and best use of property is whether the prop-
erty is suitable for that proposed future use.®® However, such a future use
may not be wholly speculative.®

Seen in the context of the law of eminent domain, there are circum-
stances in which a prospective future use may be considered an existing
land use, and therefore compensable. That is at the heart of the Harris
Act's alternative definition of an existing land use, which reaches some
future uses. Altogether, it is a remarkably conventional idea in a legal
system which has embraced the doctrine of future interests in land since
medieval England.”

The proof necessary to establish that a future land use is reasonably
foreseeable could come from such authorities as an adopted local compre-
hensive plan, local land development regulations, or a credible appraisal
which relies at least in part on nonexisting but reasonably expected future
uses.” Particularly relevant would be evidence of the owner's ability or
inability to secure financing based on these documents.’ The comprehen-
sive plan and land development regulations adopted by the relevant local
government also would have a bearing on the suitability and compatibility
issues.

This alternative definition is intended to reach future land uses such as
"next-in-line" acreage adjacent to developed or developing lands. This is
particularly applicable when a landowner applies for approval of a use al-
ready enjoyed by neighboring landowners. But even in these cases the
application of the alternative definition is not revolutionary. A landowner
who could meet the test of this alternative definition probably would have
a cause of action founded on reverse spot zoning, denial of equal protec-
tion, or perhaps deprivation of substantive due process, based on the ar-
gument that denying the requested land use would be arbitrary and capri-
cious. Nevertheless, as with situations in which the doctrine of equitable
estoppel might apply, the Harris Act represents a new opportunity for
compensation where only an equitable remedy previously was available.

2. Vested Rights

A "vested right to a specific use" under the Harris Act must be deter-
mined by applying common law principles of equitable estoppel, constitu-

68. Florida Eminent Domain, supra note 4, § 9.32.

69. Yoder v. Sarasota County, 81 So. 2d 219 (Fla. 1955).

70. See generally WILLIAM HOLDSWORTH, HISTORY OF ENGLISH LAW 34-73, 171-85 (5th
ed. 1942).

71. Florida Eminent Domain, supra note 4, § 9.32. It would go too far, however, for a I o-
cal government to utilize its comprehensive plan to purport to define the term "reasonably
foreseeable, nonspeculative land uses" for Harris Act purposes in a way other than it has been
defined by the Legislature--any more than a local government could adopt its own definitions
for the terms "equitable estoppel” or "substantive due process" as utilized in the Harris Act.

72. 1d.
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tional principles of substantive due process, or state statutory principles.”
These foundations for establishing vested rights are separate and inde-
pendent; accordingly, rights may vest for purposes of the Harris Act un-
der any one of these three alternative theories.

a. Equitable Estoppel

The estoppel doctrine is grounded in equity and focuses on whether it
would be inequitable to allow a governmental entity to repudiate its prior
conduct.™ In one of the leading cases, the Second District Court of Ap-
peal followed the trial court in explaining that

. . . the theory of estoppel amounts to nothing more than an application
of the rules of fair play. One party will not be permitted to invite a n-
other onto a welcome mat and then be permitted to snatch the mat away
to the detriment of the party induced or permitted to stand thereon. 7

Equitable estoppel will be applied to government regulation of land use
if a property owner in good faith, while relying upon some act or omis-
sion of government, has made a substantial change in position or has in-
curred extensive obligations and expenses, so that it would be inequitable
and unjust to destroy the acquired right.” Each of these vesting criteria
has received valuable judicial interpretation and application,” and the
Legislature relied on these cases in establishing an equitable estoppel ba-
sis for vesting.”

The remedy provided by the doctrine of equitable estoppel is to bar the
governmental entity from interfering with the owner's rights acquired by
virtue of his reliance on the prior governmental action.” In other words,
the owner gets to complete the authorized activity. Compensation is not a
remedy.® Therefore, by providing equitable estoppel as one basis for ac-
quiring rights which may be a basis for a Harris Act claim, the Legisla-
ture in effect has added compensation as a remedy for the landowner in a
certain category of equitable estoppel cases.

73. FLA. STAT. § 70.001(3)(a) (1995).

74. E.g., Sakolsky v. City of Coral Gables, 151 So. 2d 433 (Fla. 1963) (estoppel applied
against city to forbid rescission of a building permit); see also Robert M. Rhodes & Cathy M.
Sellers, Vested Rights: Establishing Predictability in a Changing Regulatory System, 20
STETSON L. REV. 475, 476 (1991).

75. Town of Largo v. Imperial Homes Corp., 309 So. 2d 571, 573 (Fla. 2d DCA 1975)
(quoting trial court).

76. 1d; see also City of Hollywood v. Hollywood Beach Hotel Co., 283 So. 2d 867 (Fla.
4th DCA 1973), rev'd in part, 329 So. 2d 10 (Fla. 1976).

77. Rhodes & Sellers, supra note 73, at 478-89.

78. FLA. STAT. § 70.80(a) (1995).

79. Rhodes & Sellers, supra note 73, at 475; see also City of Lauderdale Lakes v. Corn,
427 So. 2d 939 (Fla. 4th DCA 1983).

80. Rhodes & Sellers, supra note 74, at 475.
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b. Substantive Due Process

Rights also may vest for purposes of the Harris Act by applying prin-
ciples of substantive due process.?' This provision enables the judiciary to
craft a constitutionally based vesting test that is separate from takings
theories or remedies and distinct from equitable estoppel. *

True to its substantive due process roots, this vesting standard could
focus on whether an owner has acquired a constitutionally protected
property interest that should not be diminished or frustrated by govern-
ment action.® In some instances, the protected interest could be estab-
lished by applying and satisfying estoppel principles, but the new test
should go further.®

The linchpin for establishing substantive due process vesting could be
the existence of reasonable, investment-backed expectations in a particular
use.® This approach draws from a judicially crafted concept which courts
have used to analyze both takings and Fourteenth Amendment vested
rights claims.? In addition, it parallels the statutory test for determining
whether property is inordinately burdened.?®’

This test would mean an inordinate burden need not be found if vested
rights exist based on investment-backed expectations. A determination of
whether vested rights exist is only the first step in evaluating a Harris Act
claim; determining whether the governmental action inordinately burdens
those rights is the next. An inordinate burden may be found only if a re-
strictive government action results in an owner's permanent inability to
attain reasonable, investment-backed expectations in a vested right.3®
Thus, relying upon the concept of reasonable, investment-backed expec-
tations both to establish a vested right and to determine whether the gov-
ernmental action constitutes an inordinate burden is not a tautology.

Vested rights founded on substantive due process could extend protec-
tion to situations which might not be covered by estoppel. Consider, for
example, multiple-phase or multiple-use projects for which only a concep-
tual or master plan and a first phase or initial use have been approved

81. FLA. STAT. § 70.001(3) (1995); see also Regents of Univ. of Michigan v. Ewing, 474
U.S. 214, 229 (1985) (Powell, J., concurring).

82. Regarding the recognized but muddled distinction between equitable estoppel and
constitutionally-based vested rights, see David G. Heeter, Zoning Estoppel: Application of the
Principles of Equitable Estoppel and Vested Rights to Zoning Disputes, 1971 URB. L. ANN.
63-65; see also City of Key West v. R.L.J.S. Corp., 537 So. 2d 641, 643 (Fla. 3d DCA
1989).

83. Perry v. Sinderman, 408 U.S. 593, 601 (1972); Board of Regents v. Roth, 408 U.S.
564, 577 (1972).

84. Perry, 408 U.S. at 601; Roth, 408 U.S. at 577.

85. For a comprehensive discussion of investment-backed expectations, see Daniel Ma n-
delker, Investment-Backed Expectations in Takings Law, 27 URB. LAW. 215 (1995).

86. Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 123 (1978).

87. FLA. STAT. § 70.001(3)(e) (1995).

88. Id.
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when government imposes new regulatory restraints. If an owner can es-
tablish a property interest founded on reasonable, investment-backed e x-
pectations in completing the entire project and all uses, the interest may
vest for purposes of the Harris Act under this substantive due process the-
ory.¥ By contrast, if applying the doctrine of equitable estoppel, which
focuses on an owner's reliance and change of position on a specific gov-
ernmental action, in certain circumstances, only the approved first phase
or initial use may be vested for Harris Act purposes.

c. Statutory Vesting

The Harris Act protects rights vested by virtue of legislative enact-
ments. A variety of statutes create such rights. Among them are vested
rights provisions in the Local